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Who Owns Taiwan: A Search for
International Title*
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The question of sovereignty over Taiwan (Formosa) and Penghu
(the Pescadores),! avoided for nearly thirty years, can no longer be
deferred, for the radical shifts and sudden realignments in Far Eastern
politics have thrust the controverted status of the island-state into the
political foreground.? The international legal issue has been joined
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1. Unless otherwise specified, Taiwan includes Penghu (the Pescadores) and the
other isles of the Taiwan archipelagic system, and is used interchangeably with Formosa,
The island of Taiwan was better known internationally as Formosa in both governmental
and popular usage. For example, Formosa, not Taiwan, was used in the Cairo Declaration
of 1543, 9 Dep't STATE BuLL. 393 (1943), the Potsdam Declaration of 1945, 13 id. 187
(1945), the Treaty of Peace with Japan, Sept. 8, 1951, [1952] 3 US.T. 3169, T.LAS. No.
2490, and the Formosa Resolution adopted by the United States Congress in 1935, H.J.
Res. 159, 69 Stat. 7 (Jan. 29, 1955). It was in the late 1950's, when proposals for “one
China, one Formosa” were put forward, that the Nationalist Chinese regime became
very insistent on using Taiwan instead of Formosa. The Nationalist Chinese clite scem
to be opposed to the usage of Formosa primarily because: (1) Formosa, Portuguese in
origin, tends to connote the non-Chinese legacy of the Taiwanese people; (2) Formosa
underscores the fact that Taiwan’s international legal status remains undetermined; and
(3) Formosa has been closely identified with the Formosan independence movement.
Thus, there was a conspicuous shift in changing Formosa to Taiwan in the 1960's, both
in governmental and non-governmental circles.

2. See generally L. CHEN & H. LaAssweLL, FormosA, CHINA, AND THE UNITED NATIONS
(1967) [hereinafter cited as CHEN & Lasswerr]; W. BUELER, U.S. CHINA POLICY AND TIE
PrOBLEM OF TAIWAN (1971); D. MeNDEL, THE PoriTics OF FormMosaN NaTioNaLisy (1970);
G. Kerr, ForRMOsA BETRAYED (1965); Formosa Topay (M. Mancall ed. 1864); L. Cues,
TAI-WAN E TOK-LIP KAP KEN-KOK (The Independence and Nation-Building of Taiwan)
(1971); J. CoHEN, E. FriEDMAN, H. HINTON 8 A. WHITING, TAIWAN AND AMERICAN PoLicy
(1971); A. Barnerr, A NEw US. Poricy TowArp CuiNA (1971); R. MoonsteeN & M.
ABraMowITZ, REMAKING CHINA Poricy (1971); Hearings on the United States Security
Agreements and Commitments Abroad, Republic of China, Before the Subcomm. on
United States Security Agreements and Commitments Abroad of the Senate Comm. on
Foreign Relations, 91st Cong., 2d Sess. (1970); Hearings on the United States Relations
with the People’s Republic of China Before the Senate Comm. on Foreign Rclations,
92d Cong., 1st Sess. (1971); Hearings on the United States-China Relations: A Strategy
for the Future Before the Subcomm. on Asian and Pacific Affairs of the House Comm.
on Foreign Affairs, 91st Cong., 2d Sess. (1970); Bucler, Taiwan: A Problem of International
Law or Politics?, 30 WorLp Topay 255 (1971); Cohen, Recognizing China 50 Foreiey
AFFAIRs 30 (1971); Ravenal, Approaching China, Defending Taiwan, id. at 44.

Regarding the controversy over Taiwan'’s international legal status, sce CHEN & LASSWELL,
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over the sufficiency of China’s claim to the islands. Despite an inter-
vening civil and domestic ideological war, that claim has been re-
markably consistent, whether pressed by adherents of the Nationalist
or Communist cause.? Indeed, Nationalist and Communist Chinese

supra at 82-140; 3 M. WHITEMAN, DIGEST OF INTERNATIONAL Law 477-591 (1964) [hercin«
after cited as WHITEMAN DiGest]; J. CoHEN, E. FrIEDMAN, H. Hinton & A. WHITING,
supra at 156-77; Dai, Recognition of States and Governments under International Law
With Special Reference to Canadian Postwar Practice and the Legal Status of Taiwan
(Formosa), 3 CaNapIaN Y.B. INT'L L. 290 (1965); Harvey, The Legal Status of Formosa,
30 WorLD AFFAIRs Q. 134 (1959); Jain, The Legal Status of Formosa, 57 AM. J. Int'L L.
25 (1963); Kirkham, The International Legal Status of Formosa, 6 CANADIAN Y.B. Int'L
L. 144 (1968). See also F. MORELLO, THE INTERNATIONAL LEGAL STATUS OF FORMOSA (1966);
O’Connell, The Status of Formosa and the Chinese Recognition Problem, 50 Am. J. INTL
L. 403 (1956); Phillips, The International Legal Status of Formosa, 10 WESTERN POL. Q.
276 (1957); Wright, The Chinese Recognition Problem, 49 Ad. J. Int'n L. 318 (1955).

We do not address ourselves to the question of the status of Quemoy and Matsu,
offshore islets of the Chinese mainland. China’s title, it is generally agreed, scems quite
unclouded there. In 1954, Secretary of State John Foster Dulles drew a sharp distinction
between the status of Formosa and the Pescadores, as opposed to that of Quemoy and
Matsu. For the text of the statement, see pp. 644-45 infra. Distinguishing Formosa from thc
offshore islands (Quemoy and Matsu), Mr. Lester Pearson, then Minister of Extcrial
Affairs, made clear the Canadian position on January 25, 1955, in the following terms:

In this area of tension and danger a distinction, I think, can validly be made be-

tween the position of Formosa and the Pescadores and the islands off the China coast

now in Nationalist hands: the latter are indisputably part of the territory of Ghina;
the former Formosa and the Pescadores which were Japanese colonics for fifty ycars
prior to 1945 and had had a checkered history before that are not.
Pearson, Statement of the Canadian Minister of External Affairs, 26 CURRENT NOTES ON
INTERNATIONAL RELATIONs 56, 57 (1955). A similar view was also expresscd by the Ause
tralian government. See Casey, Statement by the Minister for External Affairs, id. at 127,
176. For a survey of other vicwpoints, sec pp. 644-47 infra.

‘The total area of the fourteen Quemoy islets is sixty-nine square miles, Matsu consists
of nineteen islets whose total land area is merely 10.5 square miles. The shortest distance
from Quemoy to the Mainland Chinese territory is 1.44 miles, from Q]ucmoy to Formosa
(Kaoshung) it is 1749 miles. Quemoy and Matsu have a total civilian population of
67,000. The total military population, is, of course, a matter of strict secrecy, but is
estimated at around 150,000. On the specific question of Quemoy and Matsu, se¢ gen.
erally D. Corp & M. PEcK, THE Opp DAy (1962); Lewis, Quemoy and American<Ghina
Policy, 2 AsiaN Survey 12 (1962); Tsou, The Quemoy Imbroglio: Chiang Kai-shek and
the United States, 12 WESTERN PoLr. Q. 1075 (1959); ‘Clubb, Formosa and the Offshore
Islands in American Policy, 1950-55, 14 PoL. Sc1. Q. 517 (1959); Tsou, Mao’s Limited War
in the Taiwan Strait, 3 Orsis 332 (1959).

8. For the Communist Chinese position, sce THE CHINESE PEOPLE'S INSTITUTE OF
FOREIGN AFFAIRS, OPPOSE U.S. OCCUPATION OF TAIWAN AND “Two Cinas” Pror (1958);
IMPORTANT DOCUMENTS CONCERNING THE QUESTION OF TAIWAN (Foreign Language Press
ed. 1955); China’s Sovereignty over Taiwan Brooks No Intervention, People’s Daily, May
12, 1964, reprinted in PEKiNG REV., May 15, 1964, at 6-8; The Chinese People are¢ De-
termined to Liberate Taiwan, People’s Daily, June 27, 1965, reprinted in PEKING REV,,
July 2, 1965, at 9-10. For the most recent statements, sce Interview with Chou En-lai,
BuLL. OF CONCERNED ASIAN SCHOLARS, Summer-Fall 1971, at 31, 48-44; Official Transcript
of James Reston’s Conversation with the Chinese Premier in Peking, N.Y. Timcs, Aug.
10, 1971, at 14, cols. 2-3; id., Aug. 6, 1971, at 1, col. 2; id, Nov. 10, 1971, at 17, col. I;
Midnight Thoughts of Premier Chou, The Sunday Times (London), Dec. 5, 1971, at 4.5,
See also N.Y. Times, Nov. 16, 1971, at 1, col. 8 and at 16, col. 8; PExin¢ REv,, Nov, 19,
1971, at 5-9; Renmin Ribao, Commentator, Fresh Evidence of U.S., Government’s FHoss
tility Toward Chinese People, PEKING REv.,, May 7, 1971, at 13-17; Flagrantly Pushing
“Two Chinas” Plot, id., Aug. 6, 1971, at 26-27; Renmin Ribao, Commentator, Resolutely
Oppose U.S. Scheme of Creating “Two Chinas)” id., Sept. 30, 1971, at 5-6; 4 Victory for
World’s People: Crushing Defeat for U.S. Imperialism, id., Oct. 29, 1971, at 6.9,

The Nationalist view on the issue was expressed annually before the General Assembly
during the debates on the Chinese participation question. See also President Chiang
Kai-shek’s address on February 8, 1955 in FREE CHINA REv., March 1955, at 49-54; Lut-Wvu
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share an identity of interest here: Nationalist China has supported
Communist China’s pretensions to territory,* while Peking has con-
firmed Nationalist aspirations, if only to claim benefit as the suc-
cessor state.’

1. International Decision and the Control of Territory

Territorial organization has had a slower metabolism of change in
international law than the movements of peoples and the fashions
of ideology and legal theory. A comparatively high degree of stability
for political boundaries has been considered necessary for effective
resource exploitation and, more generally, for the continuing viability
of an international political system organized primarily in territorial,
nation-state units. Hence the tendency of international decision
makers to sustain through time an almost stereotypic stability in ter-
ritorial control, despite the often discordant anachronism between
such holdings and current political myth and social reality.®

HaN, Tarwan Topay 125 (1951); Lin WeN, Wo-MEN TE Tar-wan (Our Taiwan) (1965).
For a most recent statement, see Tan, Representation of China in the United Nations,
Proceedings of the American Society of International Law 1971, AM. J. INT'L L., Vol. 63,
No. 4, 1971, at 20-25.

But for the contrary view on the part of Formosans, sce Yuzin Curaoronc Ne, His-
TORICAL AND LEGAL ASPECTS OF THE INTERNATIONAL STATUS OF Taiwan (Fonrnosa) (1971);
Chen, Legal Status of Formosa, 4 PHiLippINE INT'L L.J. 99 (1965); Ko, The Legal Status
of Formosa from the Viewpoint of International Law, 1 Fornmosan Q. 37 (1962); Li, The
China Impasse: A Formosan View, 36 FOREIGN AFFAIRS 437 (1938).

4. Aside from the identical territorial claim to Taiwan, both Nationalist China and
Communist China have taken the same territorial position with regard to the Sino-Indian
border disputes, the status of Tibet, and the title over the Senkaku islands (Tiao Yu Tai
islands).

5. S)ince the People’s Republic of China has never had control and jurisdiction over
Taiwan, its claim to Taiwan is in large part based on the theory that it is a successor
to the “benefits” belonging to the “Republic of China.” Implicit in Pcking'’s claim is
that, by defeating the Nationalist Chinese regime headed by Chiang Kai-shek, it auto-
matically inherits all that belonged to “the Republic of China.” For a discussion of
which China, Nationalist or Communist, is to be considered the original China, sce
McDougal & Goodman, Chinese Participation in the United Nations, 60 Ax. J. INTL L.
671, 699-718 (1966?.

6. An extremely recent example of this trend is provided by the Temple of Preah
Vihear case. The International Court there said that

[iln general, when two countries establish a fronticr between them, one of the

primary objects is to achieve stability and finality. This is impossible if the line so

established can at any moment, and on the basis of a continuously available process,
be called in question, and its rectification claimed, whenever any inaccuracy by
reference to a clause in the parent treaty is discovered. Such a process could continue
indefinitely, and finality would never be reached so long as possible crrors still
remained to be discovered. Such a frontier, so far from being stable, should be
completely precarious.
Temple of Preah Vihear Case, [1962] LC.J. 6, 34. On the other hand, the court has
manifested flexibility in fixing outer limits for territorial waters. See Anglo-Nornwegian
Fisheries Case, [1951] 1.C.J. 116. See also Rhode Island v. Massachusetts, 45 US. (1 How.)
591, 639 (1846). For a policy analysis of these problems, sce M. REISMAN, NULLITY AND
RevisioN: THE REVIEW AND ENFORCEMENT OF INTERNATIONAL JUDGMENTS AND AWARDS
24547 (1971).
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Four novel international factors now challenge this older pattern
of decision:

First, international decision has been increasingly homocentric
rather than state-centered. The change, manifested in the prolifera-
tion of human rights norms and, more diffusely, in international
public policies of human rights, has had a direct impact on the law
of territorial sovereignty.” The transformation of a monarch’s “estate,”
devolving through varying systems of geniture and legacy, to a nation-
state, deemed the common patrimony of the people and not of a
single owner, implied basic changes in determining ownership or
title. As the notion of “people” shed its penumbral mysticism and
was related with greater clarity to an aggregate of individuals, the
wishes of this group came to be recognized as a particularly salient
factor in determining title. The development is not yet complete,
but its necessary contours are now apparent.

Second, the doctrine of jus cogens has achieved an international
consensus.® A jus cogens or peremptory norm is a fundamental norma-
tive demand in a legal system which operates to override any con-
travening arrangement or practice but cannot itself be changed or
terminated other than by inclusive community procedures. Over the
long run, peremptory norms serve as unifying and stabilizing factors
within an authority system. Nonetheless, tensions can result when
they require changes or reconstructions in social situations estab-

7. The relevant provisions of the U.N. Charter are: the preamble; art. 1(2) and (8);
art, 55; art. 56; ch. XI; ch. XV. Of the various human rights conventions, sce in par
ticular, the Universal Declaration of Human Rights (1948), International Covenant on
Economic, Social, and Cultural Rights (1966), International Covenant on Civil and Po-
litical Rights (1966), and Optional Protocol to the International Covenant on Civil and
Political Rights (1966), in U.N. Doc. A/CONF. 32/4 (1967). See also BAsic DOCUMENTS
oN HumaAN Ricuts (I. Brownlie ed. 1971).

The literature chronicling this major development in international rolicy is, of
course, vast. On the international protection of human rights, see generally J. CArey,
U.N. ProTECTION OF Civi AND PoLiticAL RiIGHTs (1970); A. DEL RuUsso, INTERNATIONAL
PROTECTION OF HUMAN RiGHTs (1971); M. GANJI, INTERNATIONAL PROTEGTION OF HUMAN
RicHTs (1962); H. LAUTERPACHT, AN INTERNATIONAL BILL OF THE RIGHTS OF MAN (1945); H.
LAUTERPACHT, INTERNATIONAL LAw AND HUMAN RicHTs (1950); M. Moskowrrz, THE PoL.
Irics AND DyNaMmics oF HumaN Richts (1968); E. Scuwers, HUMAN RIGHTS AND ‘THE
INTERNATIONAL CoMMUNITY (1964); V. VAN DYKE, HumAN Ricuts, THE UNITED STATES,
AND Wortp Community (1970); Unitep Nations, THE UNITED NATIONS AND HUMAN
RIGHTS (1968); UNITED NATIONS EDUCATIONAL, SOCIAL AND CULTURAL ORGANIZATION, BirTil-
RIGHT OF MAN (1969); INTERNATIONAL ProTECTION OF HuMAN Ricuts (A. Eide & A. Schou
eds. 1968); THE INTERNATIONAL PRrOTECTION oF HumaN Ricuts (E. Luard ed. 1967); Mc-
Dougal, Lasswell & Chen, Human Rights and World Public Order: 4 Framework for
Policy-Oriented Inquiry, 63 AM. J. INT'L L. 237 (1969).

8. See Vienna Convention on the Law of Treaties, art. 53, UN. Doc. A/CONF. 89/27
(1969). See also CARNEGIE ENDOWMENT FOR INTERNATIONAL PrAce, THE CoNCErr oF Jus
COGENS IN INTERNATIONAL LAw: PAPERS AND PROCEEDINGs (1967); Schwelb, Some dspects
of International Jus Cogens, 61 AM. J. INT'L L. 946 (1967). But cf. G. SCHWARZENDERGER,
INTERNATIONAL LAW AND ORDER 27 et seq. (1971).
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lished before the emergence of the peremptory norm. Such tensions
may prove extremely acute in territorial arrangements contravening a
jus cogens. Hence much legal ingenuity will be required in designing
transitional regimes which achieve change with minimum sacrifice
of public order and value use.

Third, the world community has established an international or-
ganization whose authority is plenary in cases of a “threat to the
peace.”® While it would be misleading to speak of a right of inter-
national eminent domain, there can be no question of the competence
of the United Nations Security Council and, in appropriate circum-
stances, the General Assembly, to initiate and supervise territorial
revisions when in the view of the organization this would best secure
minimum world order.?® Institutional patterns of inter-state collabora-
tion also provide a degree of effective power which can be mobilized
by a central organization. This new potential competence changes
the dynamics of the international regime of title.

Fourth, a global economy has emerged and in many ways has
changed, indeed made obsolete, continuing political structures. A
common feature of the contemporary world is the proliferation of
territorial and non-territorial groups which are politically discrete
but factually integrated. Any type of solidarité social generates com-
plex authority demands in which the interests of an interdependent
whole require changes in the activities of component parts.!! One
consequence of increasing global interdependence is that territorial
claims, like other assertions, may often be challenged by claims of
common economic or other interest.1*

The introduction of these new dynamic factors raises fascinating
“intertemporal” questions. The legal time-space frame of a territorial

9. See UN. CHARTER art. 39. In cases in which the plenary powers of the Sccurity
Council prove inoperable, a secondary, contingent competence of the General Assembly
for the maintenance of peace comes into operation: G.A. Res. 377, 5 UN. GAOR Supp.
20, UN. Doc. A/1775 (1950). See also Certain Expenses Case, [1962] I.C.J. 151.

10. Since the interests of the general community must precede these of component
members and since the primary function of the United Nations is the maintenance of
international minimum order without which no other objective can be fulfilled, the
appropriate organ of the U.N. must have a competence to introduce territorial changes
in those circumstances in which such changes promise the most cconomic and just means
for maintaining or restoring the peace, U.N. CHARTER art. 2(4), notwithstanding. Ob-
viously, such a competence would be used sparingly, since a coordinate goal of the
organization is the maintenance of the territorial integrity of member states.

11. For judicial recognition of this process, see Advisory Opinion on Tunis Morocco
Nationality Decrees, [1923] P.C.LJ., ser. B, No. 4, at 23.24,

12. See C. Jenks, LAw, FREEDOM AND WELFARE 71-82 (1863); M. McDoucAr, H. LAsSWELL
& I. Vrasic, Law AND PusLic ORDER IN Spack 134-37 (1963); R. Fark, Tuis ENDANGERED
Praner (1971).
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regime is often different from the culturally conditioned time-space
frames of participants in a changing social process. Virtually every
controversy over territory involves one or more past claims, allegedly
perfected in periods during which different substantive and procedural
norms were in force.!d Hence every authoritative response to a claim
of international title must apply a set of intertemporal principles,
balancing (1) patterns of resource use inherited from the past and
shaped by prescriptions which may no longer be in force or which
may now be repugnant to contemporary demands but which, none-
theless, condition some contemporary expectations and the good faith
value investments made thereon, with (2) claims for resource use
conforming to contemporary norms. Because the public order system
puts a premium on stability and the avoidance of disruptions in re-
source use, a delicate balance must be struck in each case. Optimum
decisions must invent programs for applying policies in each idiosyn-
cratic case, sustaining minimum order as well as approximating what-
ever happen to be the contemporary demands for preferred public
order.

We note five general intertemporal principles relevant to the regime
of international legal title:

1. Unless a challenge to territorial title has been lodged, a pre-
sumption of local prescriptive and applicative competence and of
valid title is enjoyed by those acting under color of authority, in
all legal international activities,*

2. In cases of direct or ancillary challenge, there is a strong pre-
sumption in favor of upholding perfected titles from the past,
which have been held effectively and continuously to the pres-
ent.1®

3. If, however, such title runs contrary to a peremptory inter-
national norm (jus cogens) which has since emerged, decision-

13. See M. REIsMAN, THE ART OF THE PossisLE 3-9 (1970).

14. A challenge over time may, of course, act to bar consolidation or perfection of
a claimed title. Nonetheless, the general principle of law common to almost all legal
systems accords a presumption of ownership to the possessor, as a means of maintaining
stability for value exploitation. In international law, the presumption extends to a gen.
eral prescriptive and applicative competence. See Case of the S.5. “Lotus,” [1927] P.C.L].,
ser. A, No. 9. The principle comes closest to express doctrinal formulation in the Latin
American regional practice of uti possidetis. The Roman doctrine from which uti pos.
sidetis was allegedly derived was a Praetorian edict ordering partics to refrain from
ieekingd to change ‘possession of property while the question of its title was being
itigated.

1%33.1 See Temple of Preah Vihear Case, [1962] 1.C.J. 116, 130. Also pertinent is the
famous dictum in the Grisbadarna case: “[I]t is a settied principle of the law of nations
that a state of things which actually exists and has existed for a long timc should be
changed as little as possible . . . .” Grisbadarna Case (Norway v. Sweden), Hacue Courr
REepPoRTS (Scott) 121, 130 (Perm. Ct. Arb. 1909).
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makers will require modifications in the challenged title to bring
it into conformity with contemporary law.1¢

4. Inchoate titles from the past which remain unperfected and
which are challenged in the present must perfect themselves in
conformity with contemporary law. Claimants cannot seek to
perfect title under earlier, superseded norms, even though part
of title pro futuro may rest on such obsolesced norms.1?

5. In circumstances in which prior title has lapsed or no inter-
national title has ever been established, a title to territory can
only be established in conformity with the fundamental postu-
lates of contemporary international law. These include not only
peremptory norms (jus cogens) but all other authoritative prin-
ciples of procedure and content relevant to the establishment
of a territorial community.18

Inevitably, the application of these principles and the dynamics
of territorial control in the world political process result in a legal

16. Note the distinction between title to territory and treaty rights in general. In
regard to treaties in general, a jus cogens subsequens and a jus cogens emergens will
render unlawful pro futuro a treaty regime which was lawful until the intervention of
the new peremptory norm. See also the Vienna Convention on the Law of Treatics, art.
53, supra note 8. The gradualistic tone of LEAGUE OF NaATIoNs COVENANT art. 20 indicates
the social and political difficulties which such changes entail and may be compared with
U.N. Cuarter art. 103, which vaults the parties by dirccting decisionmakers to give
supremacy to the Charter in cases in which its provisions conflict with treaty prosisions.
In regard to territorial regimes, in contrast, a subsequent peremptory norm will not
eo ipso nullify a title which vested under norms formerly lawful but now discredited by
a new jus cogens. However, if title is challenged, decisionmakers will be obliged to take
account of the contemporary jus cogens which now mandates them. This is precisely the
meaning of jus cogens. However, they may not re-examine the lawfulness of the title in
terms of normative changes which do not involve peremptory norms. Some aspects of
these problems are intimated in Judge Huber’s award in Island of Palmas Case (United
States v. Netherlands), 2 U.N.R.LA.A. 829 (1928). A sensitive examination of many
of the problems which Palmas raises in this regard is found in Jessup, The Palmas
Island Arbitration, 22 AM. J. INT'L L. 735 (1928).

17. In contrast to our third principle, see pp. 604-05 supra, a title which did not vest
or one which remained “inchoate” must perfect itsclf under contemporancous norms
rather than under the superseded norms. See, e.g., Delagoa Bay Case, 3 G. pE MARTENS,
NoUVEAU RECUEIL GENERAL DE TRAITES 517 (2d Ser. 1878); 5 J. MOORE, INTERNATIONAL
ARBITRATIONS 4984 (1878), and Island of Palmas Case (United States v. Netherlands), 2
U.N.RIA.A. 829 (1928).

18. The proposition requires little illumination. New acts take effect under contempo-
raneous law. The distinction between principles four and five is that in five, all com-
ponents of an older regime have obsolesced whereas, in four, parts of it continuec to be
legally effective. Consider the following hypothetical example. An atoll in the Pacific
which is inhabitable was discovered and claimed by France in 1938, but French inten-
tions of occupying it were postponed by the outbreak of the war. It is arguable that
France acquires an “inchoate title” for a reasonable period of time (see note 93 infra)
though perfection of title in 1946 must take account of the law as of that date and
cannot rely on the somewhat more lenient standards which might have applied in 1938.
In contrast, if an inhabitable atoll which is thrust above the waves by volcanic activity
in 1949 is claimed by the United States, any, title which the United States secures is
based only on international law as of 1949. A third example is of an atoll occupied and
administered by France for fifty years, at the end of which time it is abandoned as a
matter of intention and fact. Thereafter, the Soviet Union moves to secure title over it.
Soviet title must fulfill the title requirements of international law in 1972 and not
any of those in effect in 1922, at the time when France occupicd the atoll.
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patchwork of dramatic temporal disjunctions and applications, side
by side, of laws from entirely different time periods with only jagged
approximations to contemporary demands for justice.® Much of
this mélange is attributable to the social and economic need for sta-
bility as well as to the rather haphazard, disorganized and often dys-
functional way in which challenges to international title are brought
to the attention of international decisionmakers.2® Thus, much that
is desirable cannot be expected from the regime of international terri-
torial control. While the regime must contribute, in its own sphere,
to improvement of international public order, it is only one instru-
ment for amelioration. A wide range of other international legal
modalities are available which may, in certain circumstances, be more
economical and effective. This does not, of course, discharge the law
of territorial sovereignty from its own responsibility to world public
order.

II. Historical Perspective

Taiwan (Formosa) is an island about 110 miles off the southeast
coast of mainland China.?! With a population of fifteen million, the

19. Thus, one may find three contiguous states, one of which has sccured title by
conquest, another by ‘prescription and the third by secession and self-determination. At
a subsequent instant in time, only the third means of acquisition would have been lawful
under international law if title were to be secured at that moment. Nonctheless, all of
the three titles would be recognized if they had been perfected in periods in the past
during which each particular means of acquisition sufficed.

20. On the general problem of invocation, see McDougal, Lasswell & Reisman, The
W;r7ld Constitutive Process of Authoritative Decision, 19 J. LecaL Ep. 253, 403, 426-29
(1967).

21. Taiwan is about 700 miles south of Japan and 200 miles north of Luzon, the
Philippines. The Pescadores (Penghu) consist of sixty-four isles, covering some fifty
square miles. See Pi, 4 Try on the Explanation About the Local Name of the Pescadores
[sic], Tatwan WEN SHiEN (Report of Historic Geographical Studies on Taiwanz‘, vol. 21,
No. 2, 1970, at 22-28. In addition, there are thirteen adjacent islcts (of which only
six are inhabited) surrounding Taiwan proper. Regarding the geographical and p g‘slcal
features of Taiwan, see generally the excellent comprechensive study by CHENG-SIANG
CH'EN, T’AIWAN Ti-cHIH (A Geography of Taiwan) (1959-61) (thrce vols) [hereinafter
cited as CH'EN]. See also CHENG-SIANG CH’EN, PENGCHIAYU (The Agincourt Island) (19542;
C. HsieH, TAtwaN—ILHA Formosa (1964); Ch’en, The Geographx‘ralf Change of Taiwan in
the Past Three Hundred Years, TAIWAN WEN SHIEN, vol. 12, No. 1, 1954, at 67-92; Wu,
A Study on Ryuch’iu Yu, Taiwan WEN SHIEN, vol. 20, No. 3, 1969, at 1-44,

Tiao-yu Tai, known in Japanese as the Senkaku islands, have recently assumed major
importance after geological surveys indicated that the area is rich in oil deposits.
Japanese, Communist Chinese, Nationalist Chinese and Taiwanecse all claim ownership
of the islands. Taiwanese and Chinese dispute Japan's claim that they are part of the
Ryukyu Islands which are to be returned to Japan in May 1972. See N.Y. Times, Dec. 6,
1970, at 32, col. 3; id., Jan. 30, 1971, at 8, col. 3; id.,, June 13, 1971, at 7, col. 1; Editorial,
The Senkaku Islands Deal—A Diplomatic Sell-Out, THE INDEPENDENT ForMmosA, Winter
1970, at 2; Editorial, Our Position with Regard to the Tiao-yu Tai Islets, TAwAN
CHENGLIAN, May 1971, at 5-6. See also Hearings on Okinawa Reversion Trealy Before the
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island-state has more people than ninety-seven of the 132 member
states of the United Nations.22 The Taiwanese, with the solid indus-
trial foundation laid by the Japanese before the end of World War II
and the massive inflow of post-war economic aid (totalling $1.5 bil-
lion from 1950 to 1965),2% have created an economically self-sustaining
and viable entity. Taiwan was never integrated into the economy of
the mainland of China and since the Communist revolution, the island-
state, having had no economic contact with China, has developed an
economic system completely distinct and different from its neighbor.
As a result, Taiwan’s economy is a part of the aggregate market
economy of the non-communist world.** In general, comparisons of
China and Taiwan are instructive. Taiwan has fifteen million people
and an area of less than 14,000 square miles while mainland China has
800 million people and an area of 3.7 million square miles. Yet Tai-
wan’s annual external trade is $4 billion, the same as China’s.2® While

Senate Comm. on Foreign Relations, 92d Cong., 1st Sess. (1971); Annex to Hearings on
Okinawa Reversion Treaty Before the Senate Comm. on Foreign Relations, 92d Cong.,
1st Sess. (1971).

22. As of July 1971, Taiwan's population was 14,852,882, DIRECTORATE-GENERAL OF
BUDGETS, ACCOUNTS & STATISTICS, EXECUTIVE YUAN, MONTHLY STATISTICS OF THE REPUDLIC
ofF CHINA, Aug. 1971, at 10-11. Of this number, approximately thirteen million are
Taiwanese, i.e., born in Taiwan. The remainder are, for the most part, mainlanders
who came to Taiwan after 1949. For a historical survey concerning the change of Taiwan’s
population, see 2 T’AI-WAN SHENG WEN HSIEN WEI YUAN HUEL, T'AI-WAN SHENG T'UNG
CHIH KAO: ZEN MIN CHIH, ZEN KoU PIANG (The General History of Taiwan Province: Pcople,
Population) (1964).

23. For a comprehensive appraisal of the effects of U.S. aid to Taiwan, sce N. Jacony,
US. Aip 10 TAIWAN: A StUDY OF FOREIGN AIb, SELF-HELP, AND DEVELOPMENT (1966).
Concerning Taiwan’s recent economic growth, see OFFICE OF EconNoMIC RESEARCH, BANK
OF TAITWAN, T'AI-WAN CHIN-CHI HUA-TSAN CHIH YEN-cHIU (A Study of Taiwan's Economic
Development) (1970); T. SHEN, AGRICULTURAL DEVELOPMENT ON TAIwAN since WonLp Wan
II (1964); EcoNomic DEVELOPMENT IN TAtwan (K. Chang cd. 1968). For Taiwan's cco-
nomic development during Japanese rule, sce G. BArRctAY, COLONIAL DEVELOPMENT AND
PoruLaTiON IN TArwan (1954).

Official sources of statistics concerning Taiwan's cconomy include INDUSTRY OF FREE
CHINA (2 monthly in both English and Chincse, published by the Minister of Eco-
nomic Affairs); STATISTICAL ABSTRACT OF THE REPUBLIC OF CHINA (published annually
in both English and Chinese by the Directorate-General of Budgets, Accounts, and
Statistics, Executive Yuan); TAIWAN STATISTICAL DATA Book (published annually l;) the
Council for International Economic Cooperation and Development, Exccutive Yuan).
Other valuable sources are: UNITED NATIONS EcoxoMiC COMMISSION FOR ASIA AND THE
FAR East, ECONOMIC BULLETIN FOR ASIA AND THE FAR EasT (published in Bangkok); Far
Eastern EconoMICc ReviEw (published in Hong Kong). A series of Taiwan Studies (in
Chinese) published by the Bank of Taiwan offer the most scholarly analysis available on
the island of Taiwan’s economy.

24. International investment in Taiwan, particularly by Japanese and Amecricans, is
?ltgi_tg) substantial. See J. SCHREIBER, UNITED STATES CORPORATE INVESTMENT IN Taiwax

70).

25. N.Y. Times, Jan. 24, 1972, at 39, col. 1, and at 40, col. 1 (city cd.). Regarding the
import-export trade of Taiwan, see CHINESE MARITIME Customs, THE TRADE OF CiiNA
(Tarwan), 1970 (compiled and published by Statistical Dep't, Inspectorate General of
Customs, 1971). As regards Mainland China's foreign trade, sec A. EcksTeIN, CoMMUNIST
CHINA’s EconoMIC GROWTH AND FOREIGN TRADE (1966).
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size and economic viability do not automatically vindicate a claim to
separate statchood under international law, they do establish the
factual plausibility of such a claim.2¢

The striking political and economic distinctions between China
and Taiwan are not of recent vintage. Historically, the relations be-
tween the two states were intermittent and, for the most part, quite
tenuous. While it is uncertain whence the first inhabitants came to
Taiwan, its first natives were aborigines of Malay stock.2” The island
was originally known by the Chinese as Liu Ch'iu, and was probably
regarded by the Chinese emperors as a tributary similar to Thailand
(Siam), Nepal, Burma, Vietnam (Annam), Laos, Korea and other
foreign lands.2®

In the late fifteenth and early sixteenth centuries, dissident Chinese
began to cross the 110-mile Formosa Straits and settle in Taiwan in
substantial numbers. When, in the seventeenth century, the Dutch
and Spanish established settlements in Taiwan, Imperial China was
neither disposed nor able to prevent them. Based in Taiwan, the
Dutch East India Company controlled and exploited the southern
coast of the island for about forty years.2?

26. Regarding Taiwan’s value-institutional development and viability as compared
to other countries, see B. Russert, H. ALKER, K. DEuTscH, & H. LAssWELL, WorLp HAND-
BOOKg 901; POLITICAL AND SoCIAL INDICATORS (1964). See also CHEN & LASSWELL, supra note 2,
at 399-418.

27. See C. CHAI, TAIWAN ABORIGINES; A GENETIC STUDY OF TRIBAL VARiATIONS (1967);
2 CW'EN, supra mnote 21, at 27, 909-1010 (1960). For the early history of Formosa, scc
generally W. CAMPBELL, FORMOsA UNDER THE DuTcH (1903); W. CAMPBELL, SKETCHES FROM
FormosA (1915); J. DavipsoN, THE ISLAND OF FORMOsA, PAsT AND Present (1903); W.
PICKERING, PIONEERING IN FORMOSA: RECOLLECTIONS OF ADVENTURES AMONG MANDARINS,
'WRECKERS, & HEAD-HUNTING SAVAGEs (1898). A classic in Chinese, HENG LIEN, ‘T'AI-WAN
T'UNG-sHIH (The General History of Taiwan), first published in 1921, was reprinted by
the Committee of Chinese Collections, Taipei, in 1955,

For a brief account of Formosa’s history by a Nationalist official (former Minister of
Education), see CHI-YUN CHANG, AN OUTLINE HisTorY OF TAIwAN (1953). See also CHUN-
CHANG CHIANG, T'AI-WAN LI-SHIH KAI-YAU (A General History of Taiwan) 31970): TINGt
Kuo, T’AI-WAN SHIH-SHIH KAI-SHUO (A General History of Taiwan) (2d ed. 1958).

For an account by a Communist Chinese, see CHIH-FU L1, TAI-WAN JEN-MIN KO-MING
TOU-CHENG CHIEN-SHIH (A Brief History of the Revolutionary Struggle of the Taiwancse
People) (1955).

Formosans' perspectives about their past are comprehensively presented bg': JOKTIK ONG,
Tawan: KUuMON sURU soNo REKIsHI (Taiwan: Its Agonizing History) (1964); Mer Su,
TAIWANJIN YONHYAKUNENsHI (The Four Hundred Year History of the Taiwanesc) (1962&;
YUNGH-SIANG L1, TAIWAN SHIH YEN-CHIU (Studies on History of Taiwan), scrics I (1970)
[hereinafter cited as Lai].

28. Cf. No, supra note 3, at 16-22; Fairbank & Teng, On the Ch'ing Tributary System,
6 Harv. J. AsiaTic STUDIES 185 (1941); THE CHINESE WORLD ORDER: "TRADITIONAL CHINA'S
ForeiGN RELATIONS (]. Fairbank ed. 1968). For a bibliography concerning the dcbate on
Taiwan’s original name, Liu Chiu, see Y. LA1, supra note 27, at 227-30,

29. Sece W. CAMPBELL, supra note 27; A. WIRTH, GESCHICHTE FORMOSAS BIS ANFANG 1808
(1898); C. IMBAUET-HUART, L’ILE FOoRMOsA, HISTOIRE ET DESCRIPTION (1893); 'W. Gobparp,
Formosa 49-62 (1966); Chuang, The Dutch Rule in Taiwan, TAlwaN WEN SHIEN, vol. 10,
No. 3, 1953, at 1-26.

608

HeinOnline -—- 81 Yale. L.J. 608 (1971-1972)|




‘Who Owns Taiwan: A Search for International Title

In 1662, eighteen years after the Ming dynasty was overthrown by
the Manchus, Koxinga (Cheng Cheng-kung) led the remnants of the
Ming from China to refuge on Taiwan, expelling the Dutch and mak-
ing Taiwan his personal kingdom and a base from which to harass the
Manchu (Ch’ing) dynasty. In response, the Manchus cleared a ten-
mile wide strip of coastline on the mainland to prevent any contact
with the Ming “traitors.”3°

In 1683, an expedition force sent by Manchu Emperor Kang Hsi
and assisted by the Dutch succeeded in asserting nominal authority
over Taiwan. For nearly two centuries, however, the Ch'ing govern-
ment did virtually nothing to govern or develop Taiwan. Local ad-
ministration fell to the mandarins and, probably, to family organi-
zations. To an extraordinary degree, aboriginal tribes in large sectors
of the island retained control and even negotiated certain agreements
with European representatives.3! A popular Taiwanese saying referred
drily to the prevalence of riot and rebellion and was indicative of
the state of affairs on Taiwan during that period.3*

In 1871 the crew of an Okinawan vessel wrecked on the south coast
of Formosa was murdered by the aborigines. When Japan protested
the incident, the Chinese government in Peking disclaimed respon-
sibility on the ground that the outrages had been committed outside
its jurisdiction. Japan then sent a punitive expedition to Formosa.3?
The multilateral diplomatic exchanges that preceded and followed this

80. See Chuang, An Account of the Measure of Prohibiting People along South-East
Coast of Mainland to Migrate to Taiwan in early Ching Dynasty [sic], Tamwan WEN
SHIEN, vol. 15, no. 3, at 1-20, no, 4, at 40-62 (1964).

31. S. YEn, TaiwaN IN CHINA’S FOREIGN RELATIONS, 1836-1874, at 136-39 (1963). Thomas
Wade, the British Minister in Peking, scemed to feel that this situation meant that
China “did not have complete sovereignty over the entire island.” Id. at 215.

32. The popular Taiwanese saying was “Every three years a small revolt; every five
years a big one.” See OFFICE OF EcoNOMIC RESEARCH, BANK OF TAnwAN, CHING-TAL
‘TAI-WAN MIN-PIEN-SHIH YEN-CHIU (A Study on the History of Taiwanese Rebellions during
the Ch'ing Dynasty) (1970); Chang, Factors Causing Taiwan Pcople’s Resistance Against
Ch’ing Dynasty Marked by Their Successive Uprising and Quick Subdual [sic], TAwan
WEN SHIEN, vol. 15, No. 4, 1964, at 17-39; Chang, The Internal Disorders and External
Troubles Under the Ch’ing Government in Taiwan, TAtwAN WEN SHIEN, vol. 19, No. 2,
1958, at 181-38; Ng, The Identity of Taiwanese vis-d-vis the Ch'ing Dynasty—On the
Eve of Japanese Occupation of Taiwan, TAIwaN, vol. 2, No. 1, 1968, at 19-27.

33. See E. House, THE JAPANESE EXPEDITION To Foramosa (photocopy made in 1963
by Yale University Library Photographic Services of the original cdition published in
1875); J. DAvinsoN, supra note 27, at chs. 10-13. See also Naokicur TANAKA & TIEN-SHOU
TAI, BEIRKORU NO TAIWAN SEISARU (United States Policy Toward Taiwan) 63-84¢ (19G8);
S. Yen, supra note 31; Gordon, Japan’s Abortive Colonial Venture in Taiwan, 1574, 37
J- Mop. Hiust. 171 (1965); Koh, The Taiwan Incident, 2 NIHON GAIKOSHI NO SHOMONDAL
(Some Problems in Japanese Diplomatic History) (Nihon Kokusai Sciji Gakkai ed. 1963).
YEN, supra, is a very comprehensive recent study with many useful diplomatic citations,
but the author is rather inconsistent in many of her interpretations and conclusions.
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expedition brought home to the Ch’ing government the necessity of
actually securing control over the territory. No one, it seemed, was
about to recognize a title which the claimant itself could not make
effective.? A

It was not until 1887 that Taiwan was made into a province of
China by the Ch’ing, with Liu Ming-ch’'uan as its governor.?® This
occupation lasted only eight years, for China, defeated in the Sino-
Japanese War of 1894-1895, ceded Formosa to Japan by the Treaty
of Shimonoseki of 1895.3¢ The Treaty itself provided for an interest-
ing test of the development of the political perspectives of the popula-
tion of Taiwan. Taiwanese were allowed a two year period during
which they might opt for Chinese nationality and move to the Chinese
mainland.3” Almost all of the population opted to remain in Taiwan.?®
It was clear that this did not indicate the absence of any political
identification. On the contrary, the local Taiwanese elite sought to
prevent the cession to Japan. Unable to influence the Manchu gov-
ernment, the Taiwanese revolted and established the Republic of

34. For a survey of European interests and intrigues in Taiwan, see Gordon, Taiwan
and the Powers, 1840-1895, in TAIwAN: STUDIES IN CHINESE LocaL History 93 (L. Gordon
ed. 1970) [hercinafter cited as GorooNn]; cf. YEN, supra note 31, at 125 et seq.

35. See Chu, Liu Ming-ch’uan and Modernization of Taiwan, 23 J. AsiAN Stupies 87
(1963). There are a number of datings of this event. The discrepancies, which are not
germane to our study, may be attributed to different translations from the Manchu
calendar year and also to the arrival of the future governor, Liu Ming-ch'uan, before
Taiwan was actually made a “province” by the Manchus.

36.1 Article II of the Peace Treaty of Shimonoseki between Japan and China reads
as follows:

China cedes to Japan in perpetuity and full sovereignty the following territories,
together with all fortifications thereon:

(b) The Island of Formosa, together with all the islands appertaining or bclong-
ing to said island of Formosa.

(¢) The Pescadores Group—that is to say, all islands lying between the 119th and
120th degrees of longitudc east of Greenwich and the 23rd and 24th degrees of
north latitude.

See 1 Am. J. IntT’L L. 378 (Supp. 1907).

37. Article V of the Treaty of Shimonoseki read as follows:

The inhabitants of the territory ceded to Japan, who wish to take up their residence
outside the ceded districts, shall be at liberty to sell their real property and retirc,

For this purpose a period of two years from the date of the exchange of the rati«
fications of the present act shall be granted. At the expiration of that period those
of the inhabitants who shall not have left said territories shall, at the option of
Japan, be deemed Japanese subjects.

Each of the two Governments shall immediately upon the exchange of the ratifica-
tions of the present act send one or more commissioners to Formosa to effcct a final
transfer of that province, and within the space of two months after the exchange
of the ratifications of this act such transfer shall be completed.

1 Am. J. INT'L L. 378, 380 (Supp. 1907).

38. Only 0.16 per cent of the Taiwanese population opted for Chincse nationality,
NG, supra note 3, at 2-3. See also Ng, Japan's Occupation of Taiwan: Her Internal and
International Measures (1), 69 KokusaiHo Galko Zassui (The Journal of International Law
and Diplomacy) 63, 89-90 (1970).
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Taiwan. Within a year, the Republic was suppressed by an invading
Japanese force.3® From 1895 to 1945, Formosa was a colony of Japan,#?
this formal status continuing until 1951.4*

Japanese rule all but obliterated lingering Taiwanese ties with China
and initiated a fifty-year span of fantastic social and economic devel-
opment that left a permanent imprint on the culture and perspec-
tives of the Taiwanese people. By 1939, Taiwan’s per capita value of
foreign trade was thirty-nine times greater than China’s.?

At the conclusion of World War II, the Supreme Commander of
the Allied Command in the Pacific, General Douglas MacArthur,
authorized the Nationalist Chinese authorities to accept the surrender
of Formosa from the Japanese and to undertake temporarily military
occupation of the island as a trustee on behalf of the Allied Powers.*3

39. For an excellent study on this first, though short-lived, Republic in Asia, sce
Yuzin CHIAUTONG NG, TAIWAN MINSHUKOKU NO KENKYU (A Study on the Republic of
Taiwan) (1970). The author concludes that this was the decisive crystallization of the
Taiwanese political identity and its nationalism. See also H. Lamrev, THE Tawwas
LITERATI AND EARLY JAPANESE RULE, 1895-1915: A Srupy oF THEIR REACTIONS TO THE
JAPANESE OCCUPATION AND SUBSEQUENT RESPONSES TO COLONIAL RULE AND MODERNIZATION,
pt- 2 (1964); Lamley, The 1895 Taiwan Republic: A Significant Episede in Modern
Chinese History, 27 J. Asian Stupies 739 (1968); Lamlcy, The 1895 Taiwan War of Re-
sistance: Local Chinese Efforts against a Foreign Power, in GORDON, supra note 34, at
23-77; Morse, A Short Lived Republic, THE NEw CuiNxa REVIEW, March 1919, at 23.37;
Woodside, T’ang Ching-sung and the Rise of the 1895 Taiwan Republic, 17 PAvers ox
CHiNA 160 (1963).

40. For the Formosans' resistance against Japanese rule in the carly peried, sce Koh,
The Formosan Resistance during the Course of Establishing Japan's Rule, 1895-1902, 81
KokkA Gakkal Zassui (The Journal of the Association of Political and Social Scicnces)
193-264, 859-407, 503-47 (1968); Ng, supra note 38, at 63-93, 190-213,

As regards Taiwan under Japanese rule, see generally J. BALLANTINE, Forutosa 2249
(1952); G. BARCLAY, supra note 23; TADAO YANAIHARA, TEIKOKUSHUGIKA No Tanvax (Taiwan
under Ymperialism) (1929); YosABURO TAKEKOSHI, JAPANESE RULE 1N ForMosa (G. Braith-
waite transl. 1907); Tzu-wer Hsu & KunG-cHAO P'AN, CuiN-jit Tt T'Arwax (Taiwan
Today) (1945); J. ONG, supra note 27, at 97-136; M. Sur, supra note 27, at 279-436. For
an interesting comparative study of Japanese colonial policies in Formesa and Korea,
see Chen, Japanese Colonialism in Korea and Formosa: A Comparison of the Systems of
Political Control, 30 HARy. J. AstaTic STUDIES 126 (1970).

41. The reference is to the conclusion of the Peace Treaty with Japan signed at
San Francisco on September 8, 1951. [1952] 3 US.T. 3169, T.I.AS. No. 2490. It went
into effect on April 28, 1952. See pp. 641-47 infra.

42. G. BarcLay, supra note 23, at 33.

43. Note that Chiang's forces accepted surrender in accord with and on behalf of
the orders of the Supreme Allied Commander. Japan did not surrender to any separate
ally, but to the allies as a group. Thus, Article 1(a) of General Order No. 1 (dated
September 2, 1945) reads:

The senior Japanese Commanders and all ground, sea, air and auxiliary forces within

China (excluding Manchuria), and Formosa and French Indo-China north of sixtcen

degrees north latitude, shall surrender to Generalissimo Chiang Kai shek.

Directive by the Office of the Supreme Commander of the Allied Powers to the Japanese
Imperial General Headquarters, 3 WHITEMAN DIGEST, supra note 2, at 487, 488 (1964).
Indeed, the orders themselves emphasized the delegatory and representative role of the
individual officers who actually took control of Japanese forces and Japanese territory.
Thus section I(f) stated that “[t]he above indicated Commanders are the only representa-
tives of the Allied Powers empowered to accept surrender . . . . Id. For these rcasons,
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Chinese occupation proved unfortunate; maladministration, corrup-
tion, atrocities, and deprivations of human rights ensued.** Formosan
rage exploded on February 28, 1947, in an island-wide popular up-
rising, after the Chinese police killed a Formosan woman for selling
untaxed cigarettes. In suppressing the “2-28 Incident,” as the event
is remembered by Formosans, as many as 20,000 Formosan leaders
from all walks of life were seized, tortured and then brutally massacred
in March 1947 by the occupation forces and reinforcements from the
Chinese mainland sent by Chiang Kai-shek.4s The Formosan leaders
who survived the cephalocide by the Chinese occupation forces went
abroad or underground to continue their struggle for the self-deter-
mination and independence of their state.4¢

Many contemporary factors contribute to the transformation of a

Professor Schwarzenberger and others went so far as to argue that Japan's surrender
created a condominium over Taiwan in favor of the allies jointly and that this con«
dominium, reinforced by the Peace Treaty with Japan, continues to the present. G.
SCHWARZENBERGER, supra note 8, at 272, reprinting Letter to the Editor, The Times
(London) Feb. 2, 1955, at 9, col. 5.

44. See J. BALLANTINE, supra note 40, at 57-62; G. KERR, supra note 2, at 61-183; M.
SH1, supra note 27, at 465-521; ITsu-siu Yo, TAIWAN TO SHO KAI-SEKI: NI-NIHACHL MIN<
HEN O CHUsHIN NI (Taiwan and Chiang Kai-shek: A Focus on the 2-28 Uprising), pt. 1
(1970). According to the Bank of Taiwan wholesale price indexes, based on June 1987,
the advances from November 1945 to January 1947 were as follows: foodstufls, 634 per
cent; clothing, 426 per cent; fuel, 1463 per cent; fertilizers, 27,021 per cent; and building
materials, 1434 per cent. U.S. DEP’T OF STATE, UNITED STATES RELATIONS wiTit CHINA
924 (1949) (Pub. No. 3573). Known as the China White Papers, these documents were,
together with the original Letter of Transmittal to President Truman from Secretary of
State Dean Acheson, a new introduction by Lyman P. Van Slyke and an index, reissuted
in paperback in two volumes by Stanford University Press in 1967.

45. The precise death tolls may never be kmown. Estimates range from 5,000 to
20,000; 10,000 has been a widely accepted figure, See J. BALLANTINE, supra note 40, at
63; G. KErr, supra note 2, at 310.

A solidly documented account of the tragic incident is in G. KErr, supra note 2, pt. 8.
Mr. Kerr, as a United States consular officer in Taipei, witnessed the entire incident.
M. Mancall, Book Review, N.Y. Herald Tribune, Jan. 23, 1966 (Book Weck), at 8.

See also M. SHI, supra note 27, at 524-73; 1. Yo, supra note 44; various February issucs
of TAiwaN CHENGLIAN (Taiwan Youth), e.g., No. 75 (February 1967); Memorandum on
the Situation in Taiwan, submitted by Ambassador John Leighton Stuart to President
Chiang Kai-shek, April 18, 1947, as reprinted in UNITED STATES RELATIONS witit CHINA,
supra note 44, at 923-38.

46. Documentation of the Taiwan independence movement may be found in numcrous
press releases and in THE INDEPENDENT ForMosA (Quarterly), TAIWAN CHENGLIAN (Tafwan
Youth) (Monthly in Taiwanese and Japanese), and Tar-to (Taiwan Independence) (Montt«
ly in Taiwanese)—all published by the World United Formosans for Independence
(WUFI). See Hearings on the United States Relations with the People’s Republic of
China, supra note 2, at 347-61, 463-70; World United Formosans for Independence, The
Question of Self-Determination for Formosa—Taiwan, 116 ConG. REc, E9345.46 (1970); Visa
for Professor Ming-min Peng, Leader in Formosan Independence Movement, 116 Cone,
REc. 517098 (1970); N.Y. Times, Jan, 23, 1970, at 6, col. 4; id., Apr. 21, 1970, at 3, cols,
1-4; id., Apr. 25, 1970, at 1, col. 5; id., Aug. 3, 1971, at 2, col. 3; id., Oct. 19, 1971, at 87;
id., Nov. 14, 1971, at 15, col. 1. See also CHEN & LASSWELL, supra note 2, at 185.200; G.
KERR, supra note 2, at 451-72; D. MENDEL, supra note 2, at 146-71. For a brief carlicr
account, see Ong, 4 Formosan’s View of the Formosan Independence Movement, in M.
MA:;CALL,I ;;zjg;a note 2, at 163-70; Meisner, The Development of Formosan Nationalism,
in id. at 147-62.

612 .

HeinOnline -—- 81 Yale. L.J. 612 (1971-1972) |




‘Who Owns Taiwan: A Search for International Title

loosely organized ethnic, language or cultural group into a people in
search of political community: the increasing self-identity of peoples
about the globe, the surge of nationalism of groups which are distinct
but for many reasons politically dormant, the burst of anti-colonialism,
the codification in international law of principles and ideologies of
self-determination and, indeed, the rapid proliferation of new states.
Many of these factors must have acted on the traumatic experience
of massacre and political repression. Taiwanese political conscious-
ness, dormant since the suppression of the Republic in 1895, was
indelibly marked by the “2-28” massacre and a renewed, necessarily
secretive, search for national identity accelerated.

Nationalist Chinese deprivation of all Taiwanese civil and political
rights was effected in stages. Initially, the Kuomintang in early 1947
unilaterally declared Formosa to be one of the thirty-five provinces
of the Republic of China, an act in violation of allied accords and,
as will be shown, of no legal effect under international law.!” On
January 21, 1949, at the height of the Chinese civil war between the
Communists and the Nationalists, Chiang Kai-shek legally resigned as
the President of the Republic of China, a post he assumed on May
20, 1948, in Nanking, and was succeeded by then Vice President Li
Tsung-jen. On October 1, 1949, the Chinese Communists led by Mao
Tse-tung defeated the Nationalist Chinese (Kuomintang or KMT)
forces headed by Chiang Kai-shek and proclaimed the establishment
of the People’s Republic of China. .

Chiang Kai-shek fled with the remnants of his military and civilian
personnel to Formosa in the autumn of 1949. On March 1, 1950,
Chiang, by a constitutionally irregular, if not illegal act, implanted
himself on Formosa as the “President” of the “Republic of China”
and the actual ruler of Formosa. He installed in power as many gov-
ernment officials and representatives of Kuomintang China as he had
been able to transport, replicating on Taiwan the Nationalist Chinese
constitutional structure designed to govern China. Chiang declared
a permanent state of siege under martial law on Formosa, and, despite
the non-involvement of the local population in the Chinese civil war,
sought to justify his rule by the fiction of fighting the Chinese Com-
munist rebellion.48

47. See pp. 639-41 infra. -

48. For a detailed documentation of political repression in Taiwan see Congressman
Donald M. Fraser's speech, Political Repression in “Free China,” 116 Conc. Rec. E7933-56
(1970). An excellent study on the subject is Peng, Political Offences in Taiwan: Laws
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Chiang’s vast bureaucratic pack, which had formerly ruled 500
million Chinese, now ruled eight million Taiwanese. Under the myth
that the Nationalist government still ruled China, the Taiwanese
were only allowed representation proportional to their percentage of
the 500 million people of China, giving them three per cent repre-
sentation in their own homeland.#® Taiwanese who protested this

and Problems, 47 THE CHINA QUARTERLY 471 (1971). See also CHEN & LASSWELL, supra
note 2, at 132-40, 159-74, 185-200, 250-95; Axelbank, Chiang Kai-shek's Silent Enemics,
HARPER's, Sept. 1963, at 46-53; Butterficld, When the Crunch CGomes, Can Taiwan Hold
Together?, N.Y. Times, Jan. 18, 1970, § 6 (Magazine), at 14-15 et seq.; Ginsburg, Ite-
pression in Taiwan, THE NEw REpUBLIC, July 17, 1971, at 15-16; Uhalley, The Ta:‘wane_se
in Taiwan, in UNDERSTANDING MODERN CHINA 163 (J. Kitagawa ed. 1969); McLeod, Martial
Law in Free China, 83 CHRISTIAN CENTURY 1040 (1966); Young, Formosa; Solidarily of
Gloom, 206 NaTioN 294 (1968).

49. The Constitution of tite “Republic of China” as currently applied in Taiwan
went into effect in December 1947, while the Nationalist government was still in power
on the mainland. According to the Constitution, the national administration is divided
into three levels: (1) the Central Government, (2) the Provincial Governments, and
(3) the County (City) Governments.

‘The Central Government consists of the following organs:

(1) The National Assembly: its prime responsibility is to elect (and recall) the Presi-
dent and the Vice President, and to amend the Constitution;

(2) The President: the President is the Head of the State and the Commander-in-Chicf
of the Armed Forces;

(3) The Five Yuans (a term unique to Chinese political theory, but roughly cquivalent
to a “branch” of government):

a. The Executive Yuan: it is “the highest administrative organ”;

b. The Legislative Yuan: its prime responsibility is legislation, including appropriation;

c. The Judicial Yuan;

d. The Examination Yuan: it deals with matters pertinent to public functionaries,
ranging from examination and employment to promotion and protection;

e. The Control Yuan: its authority is to censure, to impeach high governmental of-
ficials (including the President and the Vice President), to audit, and to give consent
to certain key Presidential appointments.

Viewed in terms of their aggregate functions, the National Assembly, the Legislative
Yuan, and the Control Yuan together constitute a “Congress,” as commonly understood
in other political systems. The members of these organs are dircctly or indirectly clected.
The President and the Vice President are chosen by the National Assembly. The highest
officials of the Executive, Judicial and Examination Yuan are appointed by the President
with the consent of either the Legislative or Control Yuan.

In the early part of 1947, while acting in the capacity of belligerent occupicr on
behalf of the Allied Powers at a time when, from the legal point of view Formosa
remained Japanese territory, the Nationalist regime unilaterally declared Formosa to be
one of the thirty-five provinces of the Republic of China for the convenience of admin.
istration. Thus when the “Congressional” elections were held by the Nationalist gove
ernment under the new Constitution in late 1947 and early 1948, Formosa joined in the
process. According to the election laws then in existence, the quota of Taiwan’s rcpres
sentation was 19 of 3045 members of the National Assembly, 8 of 773 members of the
Legislative Yuan, and 5 of 223 members of the Control Yuan.

When the Chinese Communists took over the mainland, the Nationalist regime sought
exile in Taiwan in December 1949 and proclaimed Taipei as the new Capital of the
“Republic ‘of China.,” Suddenly, the effective domain of the Nationalist rcgimc wis
reduced from a land of 3,691,502 square miles and of 500 million people to an “occupied
territory” (Formosa) of 13,885 square miles and of 8 million people (plus the tiny off-
shore islands, Quemoy and Matsu).

There were altogether 2296 “Congressional” representatives—1643 in the National
Assembly, 551 in the Legislative Yuan, and 102 in the Control Yuan—who reported for
duty to the Nationalist regime during the first years of its exile in Formosa (excluding
mainly those who stayed behind on the mainland). These representatives who were
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deprivation of the most minimal of political rights could find them-
selves kidnapped, tortured, tried without due process by a military
tribunal and sentenced to death or to incarceration in a concentra-
tion camp.’® This systematic suppression of civil liberties by the
Kuomintang and the state of martial law which Chiang introduced as
a permanent feature of Taiwanese political life all but paralyzed
domestic opposition to Nationalist Chinese rule by the Taiwanese.

When the Chinese Nationalists fled to Formosa in late 1949, most
observers felt that their regime would disintegrate rather quickly.
The declared policy of the United States at that juncture was to let
events take their course.’! On January 5, 1950, President Truman
stated:

In keeping with these declarations [Cairo and Potsdam], For-
mosa was surrendered to Generalissimo Chiang Kai-shek, and for
the past 4 years, the United States and the other Allied powers
have accepted the exercise of Chinese authority over the Island.®?

The eruption of the Korean war in June 1950, however, changed
the American attitude. On June 27, 1950, two days after the war
broke out, President Truman declared the “neutralization of For-
mosa” and dispatched the United States Seventh Fleet to the Formosa
Straits area in order to prevent any attack on Formosa and to restrain
any military operations from Formosa against mainland China. He
further stated that “the determination of the future status of Formosa

elected in 1947 or 1948 for a term of three or six years by the constituencics on the
mainland (except the handful of Formosan representatives) found themsclves without
constituencies as a result of the Nationalist exile to Formosa. Nevertheless, the “Central
Government” in Taipei remains as it was in Nanking in 1949. Hence up to now they
have continued to hold their official pdsitions and to exercise authority in Formosa,
though neither re-elected by, nor responsible to, any constituency whatsoever.

The “Republic of China,” as it is styled, has under its cffective control only Taiwan,
with a population of fifteen million, of which thirtcen million are native Taiwanese and
two million are mainland Chinese. The public will of these fifteen million people has
supposedly been reflected during the past twenty-two years by the “Congressional”
representatives elected more than two decades ago by the clectorate on the Chincse
mainland. The eighty-seven per cent majority of native Taiwanesc are allowed onlL' a
three per cent token representation: thirty-two out of 1448 in the National Assembly,
seventeen out of 447 in the Legislative Yuan, and six out of seventy-four in the Control
Yuan. (These were the figures in 1970 after a token increase of the Taiwanese representa-
tion in 1969). For a more detailed analysis of the political system in Taiwan, sce Cuex &
LAssweLL, supra note 2, at 132-37, 250-82,

50. For a most recent example, see the letter written in a Taiwan prison by T.M.
Hsieh to friends in the Taiwanese Independence Movement, From a Taiwan Prison, N.X.
Times, Apr. 24, 1972, at 35, col. 2 (city ed.). See also Fraser Speech, supra note 48; Peng,
supra note 48; Ginsburg, supra note 48.

51. See generally UNITED STATES RELATIONS WITH CHINA, supra note 44.

52. White House Press Release (Jan. 5, 1950), 22 Dep‘t StaTe BuLL. 79 (1930).
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must await the restoration of security in the Pacific, a peace settlement
with Japan, or consideration by the United Nations,”%3

In the peace treaty with Japan, signed in San Francisco in Septem-
ber 1951, Japan formally renounced “all right, title, and claim to
Formosa and the Pescadores.” The treaty did not, however, specify
to whom Formosa was to be delivered.®* The same formulation was
adopted by the peace treaty concluded between the “Republic of
China” and Japan in April 1952.5

Shortly after he took office, President Eisenhower proclaimed that
the United States Seventh Fleet would no longer be “employed to
shield Communist China.”*® The Nationalist forces made no attempt
to mount a large-scale invasion of the China mainland, but the Peo-
ple’s Republic of China in September 1954 initiated artillery shelling
against the offshore islands held by the Nationalists. In the midst of
the crisis, the United States and the Republic of China signed a mu-
tual defense treaty, in December 1954, by which the United States
committed itself to the defense of Formosa and the Pescadores and
“such other territories as may be determined by mutual agreement.”?
Mindful of controversies over the legal status of Formosa and the
Pescadores, the United States Senate in ratifying the mutual defense
treaty noted that “nothing in the present treaty shall be construed as
affecting or modifying the legal status or the sovereignty” of Formosa
and the Pescadores.’® In the atmosphere of crisis, the United States
Congress passed the “Formosan Resolution” even before the ratifica-
tion of the mutual defense treaty. The Resolution authorized the
President to employ United States armed forces “as he deems necessary
for the specific purpose of securing and protecting Formosa and the
Pescadores against armed attack,” including “the securing and pro-
tection of such related positions and territories of that area now in
friendly hands.”’5?

53. 23 Dep't StaTE BuLL. 5 (1950).

434.19[511952] 3 US.T. 8169, T.I.AS. No. 2490, 136 UN.T.S. 45, 25 Der'r StATE BULL.
3 )

55.( 138 U.N.T'S. 3 (1952). Neither the Chinese Nationalist nor the Communist regime
was invited to participate in the San Francisco Peace Conference. Hence the Nationalist
regime entered into a bilateral peace treaty with Japan subsequent to the conclusion of
the San Francisco Peace Treaty.

56. 28 DEr't STATE BuLL. 207, 209 (1953).

57. For the text of the Mutual Defense Treaty between the United States and the
Republic of China, see [1954] 6 U.S.T. 433, T.L.A.S. No. 3178, 248 UN.T.S. 218, 81
DEP'T STATE BULL. 899 (1954).

58. SENATE ComM. ON FOREIGN RELATIONS, MUTUAL DEFENSE TREATY WITH THE RE-
rusLIC OF CHINA, S. Exec. Rep. No. 2, 84th Cong., 1st Sess. 6 (1965).
¢ 39. H.J. Res. 159, 69 Stat. 7 (Jan. 29, 1955). The text of the Resolution rcads as
ollows:
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Chinese Communist attacks on the offshore islands were renewed
in August 1958 by artillery barrages against Quemoy and Matsu. In
response, the United States extended its defense commitment to the
offshore islets.® Peking has maintained a policy of *“ceremonial”
shelling of Quemoy on odd days of the month, symbolizing the con-
tinued existence of the “civil war” between the Chinese Communist
and Nationalist regimes.5!

The United States policy of non-recognition and containment of
mainland China was, of course, tempered by a subdued and often
secretive realism.5? Necessary diplomatic contacts were maintained,

“Whereas the primary purpose of the United States, in its relations with all other nations,
is to develop and sustain a just and enduring peace for all; and

“Whereas certain territories in the West Pacific under the jurisdiction of the Republic
of China are now under armed attack, and threats and declarations have been and
are being made by the Chinese Communists that such armed attack is in aid of and
in preparation for armed attack on Formosa and the Pescadores,

“Whereas such armed attack if continued would gravely endanger the peace and security
of the West Pacific Area and particularly of Formosa and the Pescadores; and

“Whereas the secure possession by friendly governments of the Western Pacific Island
chain, of which Formosa is a part, is essential to the vital interests of the United

States and all friendly nations in or bordering upon the Pacific Ocean; and
“Whereas the President of the United States on January 6, 1955, submitted to the Senate

for its advice and consent to ratification a Mutual Defense Treaty between the United

States of America and the Republic of China, which recognizes that an armed attack

in the West Pacific area directed against territories, therein described, in the region of

Formosa and the Pescadores, would be dangerous to the peace and safety of the parties

to the Treaty: Therefore be it Resolved by the Senate and House of Representatives

of the United States of America in Congress assembled.
“That the President of the United States be and he hereby is authorized to employ the
Armed Forces of the United States as he deems nccessary for the specific purpose of
securing and protecting Formosa and the Pescadores against armed attack, this authority
to include the securing and protection of such related positions and territorics of that
area now in friendly hands and the taking of such other mcasures as he judges to be
required or appropriate in assuring the defense of Formosa and the Pescadores.

“This resolution shall expire when the President shall determine that the peace and
security of the area is reasonably assured by international conditions created by action
of the United Nations or otherwise, and shall so rcport to the Congress.”

In his memoirs President Eisenhower sheds some light on steps that led to the passage
of this historic resolution. D. EISENHOWER, THE WHITE HOUSE YEARS: MANDATE FoR
CHANGE, 1953-1956 ch. 19 (1963).

On February 23, 1971, Senators Church and Mathias and a number of other Senators
introduced a Resolution to repeal the 1955 Formosa Resolution before the Senate. S.J.
Res. 48, 92d Cong,, Ist Sess. (1971). After public hearings held on June 24, 235, 28 and
29, and July 20, 1971, the Committee on Foreign Relations reported it favorably to the
Senate without amendment. SENATE ComM. ON FOREIGN RELATIONS, REPEAL Fonrdosa
ResoLuTIoN, S. REP. No. 363, 92d Cong., 1st Sess. (1971). To date, the plenary Senate has
not acted upon it.

60. D. ExsENHOWER, THE WHITE HOUSE YEARS: YWAGING PEACE, 1936-1961, ch. 12 (1863).

61. See note 2 supra.

62. For an official exposition of this policy, see Dep’t of State Memorandum to Mis-
sions Abroad, United States Policy on Nonrecognition of Communist China, 39 Dep'r
StaTe Burr. 385 (1958). A shifting emphasis on “containment but not isolation” was
evident in the 1966 Senate hearings on China. Hearings on U.S. Policy with respect to
Mainland China Before the Senate Comm. on Foreign Relations, 89th Cong., 2d Sess.
(1966). The literature on US. policy toward China is vast. Useful citations include: A.
BArNETT, A NEW Poricy Towarp CHINA (1971); A. BarnerT, CHINA AFTER Mao (19567);
A. BARNETT, COMMUNIST CHINA AND ASIA (1960); R. BLUM, THE UNITED STATES AND CHINA
IN WorLDp AFFAIRS (1966); CHINA AND OURSELVES (B. Douglass & R. Terrill eds. 1970); J.
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notably through the United States and Chinese Embassies in Warsaw,
though the content of the communications was guarded by both
sides.%® After 1969, the frequency and intensity of these diplomatic
exchanges increased markedly.* In July 1971, Dr. Henry Kissinger,
the presidential assistant for National Security Affairs, slipped secretly
into China to conduct direct negotiations with Premier Chou En-lai.
Upon Kissinger’s return, President Nixon announced a “journey for
peace” to Peking in February of 1972.%5 The global political implica-
tions were obvious and other state elites scrambled to realign them-
selves.

In the United Nations, where the Chiang Kai-shek regime had con-
tinued to hold the China seat, a swift and dramatic change ensued.%
On October 25, 1971, the General Assembly voted to “restore all its
rights to the People’s Republic of China and to recognize the repre-
sentatives of its Government as the only legitimate representatives
of China to the United Nations, and to expel forthwith the representa-
tives of Chiang Kai-shek from the place which they unlawfully occupy
at the United Nations and in all the organizations related to it.”%

Meanwhile, the full extent of the United States policy change was
gradually revealed. In December 1971, Dr. Kissinger stated in a news
conference that “The ultimate disposition, the ultimate relationship

FAIRBANK, THE UNITED STATES AND CHINA (3d ed. 1971); J. FAIRBANK, CHINA: THE PEOPLE’S
MiopLe KinepoM AND THE U.S.A. (1967); R. MOORSTEEN & M. ABRAMOWITZ, supra note 2;
POLICIES TOWARD CHINA: VIEWS FROM Six CONTINENTS (A. Halpern ed. 1965); A. STEELE,
THE AMERICAN PEOPLE AND CHINA (1966); THE UNITED STATES AND CsiNA: THE NEXT
Decape (A. Barnett & E. Reischauer eds. 1970); R. TerriiL, 800,000,000: THE REAL
Cuina (1972); Hearings on the United States Relations with the People’s Republic of
China, supra note 2; Hearings on United States-China Relations, supra note 2.

63. See generally K. YOUNG, NEGOTIATING WITH THE CHINESE COMMUNISTS: THE UNITED
StATEs EXPERIENCE, 1953-1967 (1968); Young, American Dealings with Peking, 45 FOREIGN
AFFAIRS 77 (1966).

64. See UNITED STATES FOREIGN Poricy FOR THE 1970°s: THE EMERGING STRUGIURE OF
PEACE, A REPORT BY PRESIDENT RICHARD NIXON To THE CONGREss 28-41 (1972). See also
A. BARNETT, supra note 2, at 15-24; W. BUELER, U.S. CHINA Povricy, supra note 2, at 6379,

65. See N.Y. Times, July 16, 1971, at 1, col. 3 (city ed.).

66. Concerning the question of Chinese participation in the United Nations, sce
CHEN & LASSWELL, supra note 2, at 7-81; Panel on Chinese Participation in the United
Nations, supra note 3, at 1-30. See also R. HIGGINS, THE DEVELOPMENT OF INTERNATIONAL
LAwW THROUGH THE POLITICAL ORGANS OF THE UNITED NATIONS 131-66 (1963); Tue INTER
NATIONAL PositioN oF CoMMuNisT CHINA (L. Tondel ed. 1965); UNA—USA, Cuing, ‘Tux
UNITED NATIONS AND UNITED STATES PoLicy (1966) (A Report of a National Policy Pancl);
id. (1967) (A Second Report); McDougal & Goodman, Chinese Participation in the
United Nations: The Legal Imperatives of a Negotiated Solution, 60 Am. J. InT's, L, 671
(1966); Schick, The Question of China in the United Nations, 12 INT'L & Comr. L.Q. 1232
(1963). For earlier treatments, see S. APPLETON, THE ETERNAL TRIANGLE? COMMUNIST
CHINA, THE UNITED STATES AND THE UNITED NATIONS §1961) and T. Lig, IN THE CAUSE
OF PEACE: SEVEN YEARs WITH THE UNITED NATIONs (1954).

67. G.A. Res. 2758, 26 U.N. GAOR Supp. 29, at 2, U.N. Doc. A/8429 (1971). See N.Y.
Times, Oct. 26, 1971, at 1, col. 8; U.N. MoNTHLY CHRONICLE, Nov. 1971, at 34.61; 26
U.N. GAOR (provisional), U.N. Docs. A/PV. 1966-76 (1971).
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of Taiwan to the People’s Republic of China should be settled by
direct negotiations between Taiwan and the People’s Republic of
China.”® On February 9, 1972, President Nixon, in his oratorical in-
novation, “The State of the World” message, stated:

The ultimate relationship between Taiwan and the mainland is
not a matter for the United States to decide. A peaceful resolution
of this problem by the parties would do much to reduce tension
in the ¥ar East. We are not, however, urging either party to follow
any particular course.®®

At the conclusion of Mr. Nixon’s eight-day tour of China, the joint
Chinese-United States communique issued in Shanghai on February
27, 1972 stated, in addition to the usual Chinese assertion of sov-
ereignty over Taiwan, that:

The United States acknowledges that all Chinese on either side
of the Taiwan Strait maintain there is but one China and that
Taiwan is a part of China. The United States Government does
not challenge that position.™

Although the Administration expended considerable subsequent ef-
forts to dispel the impression gained in Congress that there had been
a change of policy regarding the status and disposition of Taiwan,™
the change was deemed patent in chanceries about the world.™

The political volte face has had an extraordinary impact within
Taiwan itself. Academics, students, clergymen and business leaders
suddenly began to voice political opinions which would have been
condemned as seditious and treasonous scant months before. Always
skirting the delicate and dangerous question of the legitimacy of the
Chiang family on Taiwan, this new political chorus has reiterated
two points: First, the people of Taiwan, including the small minority
of exiled mainlanders who have sought refuge on the island-state,

68. N.Y. Times, Dec. 2, 1971, at 19, col. 1.

69. Unrrep States ForeieN PoLicy For THE 1970%, supra note G4, at 39; N.Y. Times,
Feb. 10, 1972, at 20, col. 5 (city ed.).

70. Id., Feb. 28, 1972, at 16, col. 5 (city ed.).

71. Id. Mar. 1, 1971, at 1, col. 8 (city ed.).

72. See, e.g., id., Feb. 29, 1972, at 1, col. 6, and at 16, cols. 2-3 (city ed). In addition,
Britain and China agreed on March 13, 1972 to establish full diplomatic relations after
the British government had acknowledged that Taiwan was “a province” of China,
reversing its long-standing position that Taiwan’s international 1 status remained
undetermined. Id., Mar. 14, 1972, at 1, col. 6 (city ed). See also id., Feb. 29, 1972, at
17, col. 3 (remarks of Premier Sato of Japan regarding Taiwan's status immediately fol-
lowing the issuance of the Shanghai communiquc).
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want to control their own destiny and do not want to be delivered
to the People’s Republic of China. Second, participation in all
branches of the government must in fact become representative and
realistically reflect the true aspirations of the present population of
Taiwan rather than the fictional aspirations of the population of China
in 1947.73

There seems to be a certain international reluctance to address these
demands squarely. Inexplicably, the fifteen million people of Taiwan
seem to have dropped below a threshold of international political
visibility. While the United Nations has resolved the question of
which government represents China in the United Nations, it has
not resolved the controversy about the status of Taiwan.™ Though
the Chinese Nationalist regime continues to control Taiwan, the ques-
tion of who owns Taiwan and who represents the people of Taiwan
remains to be solved.

In the sections that follow, the international law of territorial con-
trol, as it evolved at different periods, will be correlated with the
political history of Taiwan, in order to determine which states, if
any, had perfected sovereignty over the island-state and the subse-
quent tenability and validity of such claims under the intertemporal
principles unique to this form of international community control.

III. The Status of Taiwan Before 1887

International law drew on Roman law for its theory of territorial
control, designating occupation, prescription, cession, annexation, and
accretion as modes of acquisition.” Because international decision has
encountered many situations for which there were no patent ana-

73. E.g, the statement issued on December 29, 1971 by the Taiwan Presbyterian
Church. The Christian Tribune (in Chinese, Taigei), Jan. 2, 1972, at 1. See also N.Y.
Times, Feb. 19, 1972, at 14, col. 6; id., Feb. 20, 1972, at 32, col. 1; id,, Mar. 12, 1972, at
3, col. b (city ed.).

74. The General Assembly did not express an opinion on the question of title to Talwan,
The Albanian Resolution, G.A. Res. 2758, 26 U.N. GAOR Supp. 29, at 2, U.N. Doc. A /8420
(1971) called for the expulsion of “the representatives of Chiang Kai-shck from the place
which they unlawfully occupy.” Nor can the Assembly’s rejection at the same session of
a United States’ motion for a separate vote on the question of expulsion of Chiang's
representatives be construed as a vote about Taiwan, for the U.S. motion was completely
ultra vires, the Charter. The General Assembly may decide representation questions, s
it did in this case, but it may not admit a new member without a prior recommendation
by the Security Council. Such a recommendation is a necessary preliminary to Assembly
action, as held by the International Court of Justice in the Advisory Opinion on
Competence of the General Assembly for the Admission of a State to the United N
tions, [1950] I.C.J. 4. Since the U.S. motion was, perforce, for admission, it was quite
out of order and was properly rejected by the Assembly.

75. H. Jorowicz, HISTORICAL INTRODUCTION TO THE STUDY OF RoMAN Law 139 et seq.
(2d ed. 1952); R. LEE, ELEMENTS OF RoMAN LAw 105 ef seq. (1944); A. WarsoN, Tue
LAw OF PROPERTY IN THE LATER ROMAN REPUBLIC 16 et seq. (1968).
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logues in the law of the Roman municipium,’® new doctrines have
been adduced or innovated over time. Although some of these have
been rejected by international decision, a number have been incor-
porated either as claim categories or relevant considerations in title
determinations. Where even faintly relevant, they must be examined
in any international title search. Therefore we shall test the historical
record for congruence to every possible claim, even those the claimants
themselves may not have lodged.

A. Prescriptive Title

Numerous political and legal statements uttered by both Com-
munist and Nationalist Chinese representatives state as self-evident
fact that Taiwan has always been part of China.?” It is not clear from
these statements what the reference, through time, to China really is,
but assuming that proponents of this view mean that Taiwan has
always been under the direct political control of a centralized gov-
ernment on the mainland or, less rigorously, that for a long time it
was widely accepted that mainland governments owned and ruled
Taiwan, we are presented with a claim of title by prescription.™

International prescription confirms stable control as title. In Gris-
badarna, for example, the tribunal held:

[I]t is a settled principle of the law of nations that a state of things
which actually exists and has existed for a long time should be
changed as little as possible.™

No specific period of time is required and indeed certain arbitral
tribunals have set quite short time intervals for the establishment
of prescriptive title.8 The requisite components of prescriptive title

76. H. LAUTERPACHT, PRIVATE LAW SOURCES AND ANALOGIES OF INTERNATIONAL LAw
99 ff. (1927); 1 OPPENHEIM'S INTERNATIONAL LAw 545 (8th ed. H. Lauterpacht 1935)
[hereinafter cited as OrpENHEIM]. Professor O'Connell develops a different explanation
for the inapplicability of Roman termini technici to the contemporary international
law of acquisition. According to him the fact of physical control, coupled with a claim
which was often sufficient to secure title at Roman Law, has in international law
“never been recognized in practice to suffice for sovercignty.” 1 D. O'CoNNELL, INTER-
NATIONAL Law 406 (2d ed. 1970).

71. See note 3 supra.

78. On international prescription in general, sce 2 Gromius, DE JURe BELLY Ac Pacis
ch. 4; 1 OrPENHEIM, supra note 76, at 575; 1 C. HYDE, INTERNATIONAL Law 330 el seq. (2d
ed. 1945); 1 D. O’CONNELL, supra note 76, at 422; 1 G. SCHWARZENDERGER, INTERNATIONAL
Law 139 (1949).

79. Grisbadarna (Norway v. Sweden) 11 UN.R.ILAA. 155 (1908); J. Scorr, Hacue
Courr Rerorts 121 (publ. 1916). A more refined policy statement was offered in Rhede
Island v. Massachusetts, 45 U.S. (4 How.) 591, 639 (184G): “For the sccurity of right,
whether of states or individuals, Jong possession under a claim of title is protected.” See
also note 6 supra.

80. Thus, in the British Gujana-Venezuela Boundary Dispute (US. v. Great Britain),
the compromis stipulated as the criterion for title a period of fifty years of adverse
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include effective and manifest control in which others acquiesce.
Acquiescence will not be inferred unless control can be shown to
have been notorious enough to provide a signal and reasonable op-
portunity for protest, a point emphasized by Judge Huber in the
Island of Palmas case.’! In assessing the appropriate degree of control
required in each case, international tribunals have taken the milicu
into account. An uninhabited atoll, for example, would require mini-
mum control, the requirement perhaps being met by an annual visit
of naval officials.®2 On the other hand, an inhabited territory would
require continuous and open public administration in order to
establish a prescriptive title.83 Without regard to the density of in-
habitants, the requisite level of administration might be considerably
lower if the territory in question were part of a larger domain already
under control or were hinterland or otherwise contiguous with con-
trolled territory and not readily accessible to outsiders.8

possession; 89 BriTisH AND FOREIGN STATE PArers 57 (1896). In Sarropoulos v. Bulgarian
State, Greco-Bulgarian Mixed Arbitral Tribunal (1927-1928), Ann. Dig. 263 (No. 173),
a period of twenty years was specificd in the compromis. For a survey of doctrinal
opinion, see Y. BLUM, HisTOorIC TITLES IN INTERNATIONAL LAw 52-54 (1964).

Lauterpacht writes that “[NJo general rule can be laid down as regards the length
of time and other circumstances which are necessary to create a title by prescription.”
1 OrpENHEIM, supra note 76, at 576.

81. 2 U.N.R.ILA.A. 829, 839 (1928). See also Dclagoa Bay, 5 J. MOORE, INTERNATIONAL
ARBITRATIONS 4984, 4985 (1898). In Clipperton Island, lack of notification of French
occupation was invoked as a defect in title, but the arbitrator concluded that publi
cation in English in a journal in Hawaii of the French claim was sufficient. ‘Though
the language of the award suggests that this publication in itself constituted sufficient
notoriety, many other factors clearly influenced the outcome, not the least of which
was the lapse of seventy-three years from the original claim to the moment of arbitral
award. 26 AM. J. INT'L L. 390, 391, 394 (1932). For other contextual features of which
judicial notice has been taken in regard to the requircment of notification for purposes
of allowing an opportunity to protest, sce Delagoa Bay, supra, and Anglo-Norwegian
Fisheries Case, [1951] I.C.J. 116, 138.

82. Island of Palmas, 2 U.N.R.I.A.A. 829, 840 (1928). See also Clipperton Island, 26
Ad. J. INT'L L. 390 (1932). Note, however, that under the strict application of the statcs
ment of law rendered there, France probably did not secure title. The arbitrator stated
that in the case of an uninhabited territory, actual occupation might not be necessary
“if a territory, by virtue of the fact that it was completcly uninhabited, is from the
first moment when the occupying state makes its appearance there, at the absolute and
undisputed disposition of that state, from that moment the taking of posscssion must
be considered as accomplished, and the occupation is thercby completed.” Id., at 894,
Clipperton was certainly not at the absolute and undisputed disposition of France after
1858, as the precipitating events of the case showed.

83. Even that might not be sufficient in special circumstances, as was held by the
International Court of Justice in the Case Concerning Sovereignty over Certain Fronticr
Lands, [1959] 1.C.J. 209, 229. But cf. the declaration of Judge Lauterpacht, id. at 231-82,
In a dissenting opinion, Judge Armand-Ugon concluded that vencrable treatics note
withstanding, the fact that the Netherlands exercised preponderant governmental func.
tions in the contested plots and that Belgium acquicsced “created an’ indisputable right
of sovereignty in favour of the Netherlands Government.” Id. at 250.

84. Legal Status of the South Eastern Territory of Greenland Casc, [1932] P.C.LJ,
ser. A/B, No. 48, at 264. But cf. Case Concerning Sovereignty over Certain Frontier Lands,
[1959] 1.C.J. 209. In a note on Clipperton Island, Edwin Dickinson abstracted as “re-
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Prescription as a sole ground for territorial acquisition is probably
inadequate under contemporary international law, for it fails to take
account of certain peremptory norms which have arisen in this century
and which affect all territorial regimes.® Nonectheless, prescription
was a valid mode of territorial acquisition through the nineteenth
century, since it was an expression of contemporaneous policies of
control, stability of expectation and maximum resource use. Hence
a Chinese assertion of prescriptive title perfected in this period would
under intertemporal principles vindicate part of their general claim to
Taiwan.®

The available historical record does not, however, support a Chi-
nese claim for prescriptive title. By unequivocal behavior, China rec-
ognized Dutch control over Formosa in the seventeenth century and
made no claim of sovereignty.8” The Dutch were driven out by Koxinga
in 1662, whose independent regime in Formosa survived until 1683.
For the next two centuries, there were periodic uprisings and public
order was in effect the prerogative of local clans and extended fam-
ilies. Shortly after the 1871 incident involving the Okinawan vessel,
the Ch’ing government stated to Japan that large sections of Formosa
were outside its jurisdiction, averring it could not be held responsible
for injuries inflicted by Formosans.8® Claims for prescriptive title are

alistic and altogether satisfactory” the principle that “the occupation which is required
is such an occupation as is appropriate and possible under the circumstances. It is a
question of fact.” Dickinson, The Clipperton Island Case, 27 AM. J. INT'L L. 130, 133
(1933). In a different context, Hersch Lauterpacht wrote that “effectiveness is not a
magic formula which can be applied with mathematical precision. It is effectiveness
relative to the situation and the circumstances.” Lauterpacht, Sovereignty over Sub-
marine Areas, 27 BriT. Y.B. InT'L. L. 376, 429 (1950).

85. See pp. 654-60 infra.

86. International prescription is less rigorous than the older doctrine of historic title
or special custom. See Y. BLuM, supra note 80, at 99 et seq. In the light of available
‘Taiwanese history, such an older doctrine would not sustain a Chinese title. See pp. 603-
12 supra. International prescription can also be distinguished from Roman usucapio
and possessio longi temporis, which always involved possession for a determinate number
of years. See H. JoLowicz, supra note 75, at 152. A third methed akin to prescriptive
acquisition at Roman law—velustas—did not specify time; however, it conveyed no more
than a rebuttable presumption of title erga omnes rather than title itself.

‘Whether such principles can be applied in international law is mooted in the present
case, for China did not, as a2 matter of fact, exercise adequate control for a sufficienty
extended time period.

87. See mnote 29 supra.

88. Chinese legal formulations in this period are ?uitc revealing in that they simul-
taneously claimed Taiwan and yet conceded absence ot control. For a sensitive perception
of the Chinese dilemma, sce GorboN, TAlwWAN AND THE PowERs, supra note 34, at 93.
One attempt to escape from this dilemma was to insist that different principles applied
to the Mandate of Heaven. Another was to distort Western legal notions so that they
seemed to support the Ch’ing position. See S. YEN, sufira note 31, at 22021, Sull a third
rationalization was to claim that the Jack of control in Taiwan was a matter of policy.
Thus the Ch'ing Foreign Office (Tsungli Yamen) communicated to Japan in 1874 that

Taiwan is an island lying far off in the sea and we did not yet restrain the abo-

rigines inhabiting it by any legislation nor establish any government over them,
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also marred by the vigorous protest of the inhabitants of Formosa
themselves throughout these two centuries.

Given the density of inhabitants, the low level of administration,
the Chinese government’s own unwillingness to assume international
responsibility, Formosan protests, and China’s own admission against
interest, the more cautious position would require rejection of a
Chinese claim for prescriptive title over Taiwan, even under the
more lenient intertemporal standards of earlier centuries.

B. Occupative Title

Occupation as a means of acquiring title in international law took
form in the period of European expansion. It required two com-
ponents: an intention to secure sovereignty and the exercise of con-
tinuously effective control, the former being derivable from the lat-
ter.?® The leading arbitral and judicial controversies turn on the ques-
tion of control, for declarations of ownership are easily made by all
parties.”? Control is the critical factor because international law’s
concern with title involves establishing responsibility for areas and,

following in this a maxim mentioned in Li-chi (The Book of Rites): Don't change

the usage of a people but keep their proper onecs. But the territorics inhabited by

the aborigines are truly within the jurisdiction of China,
Id. at 217. One might note that proper usages in question here involved beheading
foreign seamen. The Japanese position had been stated in an earlier communication:
“The land of the aborigines is not under the administration and culture of China. They
live by themselves.” Id. at 327.

89. See note 32 and p. 609 supra. While there are venerable natural law doctrines
insisting on the volition of the population as a component of sovercignty, we are not,
in this context, stating or implying that such a norm was operative at some critical
moment in the past and that Chinese claims to title over Taiwan founder on it. In
subsequent discussion (p. 660 et seq. infra), we note that the natural law doctrine
related, in previous centuries, primarily to consent to form of government rather than
title. The shift of emphasis to popular volition as a component of title began to acquire
force in the 19th century. See F. DEMARTENS, TRAITE DE DROIT INTERNATIONAL 469 (Léo
trans. 1883) and authorities cited. Since the focus here is on the protest of the Taiwancese
themselves, we assimilate the islanders to any other group of protestors.

90. On occupation, see generally 1 OPPENHEIM, supra note 76, at 554-63; 1 D, O’Con-
NELL, supra note 76, at 408 et seq.; R. JENNINGS, THE AcQUISITION OF TERRITORY IN
INTERNATIONAL LAw 20-23 (1963). The formulation we have used in the text gives mote
overt emphasis to the animus component than is found in earlier formulations. While
animus to possess was implicit in these earlier formulations, successive patterns of
control, such as protectorates, mandates, trusts, etc., require a more explicit reference
to the psychological component; in cases such as these, “possession and administration,”
to use Lauterpacht’s formulation (1 OPPENHEIM, supra note 76, at 557-58), did not sccure
a title occupatione.

9l. See, e.g., Island of Palmas, 2 U.N.R.L.A.A. 829 (1928); Clipperton Island, 26 AM.
J. InT’L L. 390 (1932); Delagoa Bay (Portugal v. Great Britain), 5 J. Moore, supra note
81, at 4984 (1898); 3 G. pE MARTENS, NOUVEAU RECUEIL GENERAL DE Trarres 517 (2d
ser. 1878); British Guiana Boundary Arbitration, H. LA FONTAINE, PASICRISIE INTERNA.
TIONALE 556 (1902).
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at least in the nineteenth century, ready access to resources.?* The
cases indicate that there is no fixed quantum of control, but rather
that in each case a measure of control appropriate to the circumstances
will be determined by authoritative decision. Although claims of title
on account of discovery were made in the past, modern writers sug-
gest that this was never firm law.?

From the sixteenth century onward, the Chinese population of Tai-
wan increased at the expense of the aboriginal indigenes, until the
latter assimilated almost entirely into the newer wave; this and other

92. The extent to which territorial sovereignty came to be viewed as an inclusive
technique for assuring the access of all peoples to resources in the exclusive sphere
cannot be overemphasized. Some intimations of this idea may be found in judge Huber's
award in Island of Palmas, supra note 82. The idea was central in intellectual discussions
of the lawfulness and morality of forcing Western entry into Japan. Consider the fol-
lowing example: “The compulsory seclusion of the Japanese is wrong not only to them-
selves, but to the civilized world. . . . The Japanese undoubtedly have an exclusive
right to the possession of their territory; but they must not abuse that right to the
extent of debarring all other nations from a participation in its riches and virtues. The
only secure title to property, whether it be a hovel or an empire, is, that the exclusive
possession of one is for the benefit of all.” 96 EpiNsurcH REVIEW 196, quoted in W.
BEASLEY, THE MODERN HISTORY OF JapaN 43 (1963).

93. Grotius argued that discovery secured no title unless followed by possession: See
GRoTIUS, FREEDOM OF THE SEAs ch. 2 (R. Magoffin trans. 1916). According to Pufendorf,
“The bare seeing a thing or the knowing where it is, is not judged a sufficient Title
of Possession.” S. PUFENDORF, DE JURE NATURAE ET GENTIUM Linrt Qcro 1V, VI, VIII
(1688). A contrary view in 1 T. Twiss, THE LAW OF NATIONS CONSIDERED AS INDEPENDENT
PorrricAL CoMMUNITIES 162 (2d ed. 1884) is that there was a doctrine of discovery. Tiwiss
purported to base his argument on language in Wolff. Lindley, howcver, notes that a
careful reading of Wolff reveals a peremptory demand for possession in addition to the
claim of discovery. M. LINDLEY, THE ACQUISITION AND GOVERNMENT OF BAckwArp TER-
RITORY IN INTERNATIONAL Law 131-32 (1928). Vattel scems to have believed that discovery
gave an “inchoate title” which would be respected if it were followed by occupation.
E. pE VATTEL, THE LAW OF NaTIONS, bk. I, § 207 (1760). This is 2 perplexing dectrine
which would be meaningful only if a usage or custom attended it, according to which
a certain interval of time was assured the discoverer by all other states to allow it to
crystallize its inchoate title through occupation. For cases and doctrine purporting to
support such a view, see 1 OPPENHEIM, supra note 76, at 559. See fparticularly, Island
of Palmas, 2 UN.R.L.A.A. 829, 869 (1928).

Nonetheless, Chief Justice Marshall, in Johnson v. M'Intosh, 21 U.S. (8 Wheat) 343,
573 (1828), stated that “[d]iscovery gave title to the government by whose subjects or
by whose authority, it was made, against all other Europcan governments, which title
might be consummated by possession.” See also id. at 576. Both Marshall and Story in 1
J- STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 2 (4th ed. 1873)
suggested that the policy behind this was an inter-European accord to avoid friction
over conflicting claims. Such friction does not appear to have been avoided. Hence it
is submitted that the minority view presented by Marshall and Story is incorrect. The
contrary policy argument, forwarded by Judge Huber in Island of Palinas, cmphasized
the purpose of thie territorial regime of international law as order and cffectivencss. For
this reason, discovery alone, he stated, could not confer sovereignty.

By the nineteenth century, the doctrine that title might be obtained by discovery alone
had been completely abandoned. See, e.g., Delagoa Bay (Portugal v. Great Britain), supra
note 81 and 1 OPPENHEIM, supra note 76, at 558: “Although cven in the age of discoverics
States did not maintain that the fact of discovering a hitherto unknown territory was
equivalent to acquisition through occupation by the State in whose service the dis-
coverer made his explorations, the taking of possession was frequently in the nature
of a mere symbolic act. Later on, a real taking possession was considered necessary.”
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factors created a new Taiwanese ethnic identity.%* In the light of
this increase, one would expect the quantum of effective control
required for purposes of occupative title to be considerably higher
than the liberal standards adopted in the authoritative Island of
Palmas,*® Clipperton Island,*® and Eastern Greenland cases.” In each
of these instances, the lands in question were comparatively unin-
habited, if inhabitable at all. In Palmas, for example, the litigants
contended over a small island in the Pacific, thousands of miles from
each of their administrative centers. Judge Huber observed that
“[a]part from the consideration that the manifestations of sovereignty
over a small and distant island, inhabited only by natives, cannot
be expected to be frequent, it is not necessary that the display of
sovereignty should go back to a very far distant period.”?® Taiwan
is not sufficiently removed from China to justify adopting the Palmas
standard. On the other hand, whatever the standard adopted, it
should approximate and not exceed the level of public administra-
tion common and contemporaneous in the metropolitan area. Thus
effective control in Taiwan should have been as high but not higher

94. If the Chinese who migrated from Fukien province to Taiwan had gone as scttlers
over whom the Chinese Empire continued to claim personal authority, one might arguc
for the development of coordinate Chinese sovereignty over Taiwan. See, e.g., M. LINDLEY,
supra note 93, at 85; 1 OPPENHEIM, supra note 76, at 544, But “if, although all or a large
majority of the settlers were subjects of the same State, that State definitely refuses to
accept, or after a reasonable time has not assumed, international responsibi itz; for the
settlement, then, when the settlers have developed an efficient government of their own,
a new State will have been born.” M. LINpLEY, supra at 90. The record indicates that
not only did the Empire not take responsibility or scek control over migrants, but it
prohibited migration and punished it severely. Thus, the Ch'ing dynasty imposed capital
punishment on those who “clandestinely procecd to sca to trade, or who remove to
foreign islands for the purpose of inhabiting and cultivating same.” V. Purciry, THg
CHINESE IN SOUTHEAST Asla 26 (2d ed. 1965). See also note 30 supra. Nor was any diplo-
matic protection extended. Responding to a massacre of Chinese in the Dutch East Indies,
Emperor Chien Lung said: “In order to go abroad to make a profit, these heavenly-courte
abandoned people even deserted their ancestors’ tombs. The Court docs not care what
happened to them.” Jan, Nationality and Treatment of Overseas Chinese in Southcast
Asia, 1960, at 46 (unpublished New York University doctoral dissertation, University
Mijcro-films, Inc.), quoted in D. Clark, Overseas Chinese in Southeast Asia: Nationality
Laws and Economic Nationalism, 1971 (unpublished student paper in Yale Law Library).
During the negotiation of the Sino-American Treaty of Tien-Tsin of 1858, see 2 MAjon
PEACE TREATIES OF MODERN HisToRY 1648-1967, at 763-76 (F. Isracl ed. 1967), ‘Ting-Hsiang
Tan said, “When the emperor rules over so many millions, what does he care for the few
waifs that drifted away to a foreign land?” Jan, supra, at 48. Nor was there any cconomic
interest in the emigrants: “The Emperor’s wealth is beyond computation; why should
he care for those of his subjects who have left their home or for sands they have scraped
together?? Jd. It was not until December 1859 that the government of Kwangtung
Province began to issue permits to Chinese laborers to go abroad. Nonetheless, the Ch'ing
dynasty’s anti-emigration law was not repealed until 1894, Id. at 13. Thus, there can
be no Chinese claim of sovereignty over Taiwan by virtue of the fact that Chinese
“nationals” settled there in the past.

95. Island of Palmas, 2 UN.R.LA.A. 829 (1928).

96. Clipperton Island, 26 AM. J. INT'L L. 390 (1932). See also notes 82-84 supra.

97. Greenland case, [1932] P.C.LJ., ser. A/B, No. 48, at 264.

98. Island of Palmas, 2 U.N.R.LA.A. 829, 840, 868-70 (1928).
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than that exercised in, for example, Fukien province, allowing for
lapses in administration in Taiwan because of disruptions which might
have occurred in a comparable metropolitan area.

By this more lenient standard, a case for Chinese title occupatione
over Taiwan might be made. During much of this period, the main-
land was troubled by disruptions which would account for and ex-
onerate the sporadic and inefficient control exercised over Taiwan.
There is, nevertheless, a problem of intention, for the evidence strongly
suggests that China did not intend to acquire sovereignty over Taiwan.
We have noted the Ch’ing practice of prohibiting emigration and,
in effect, of denationalizing emigres. In the early 1870's, it will be
recalled, the Ch'ing government stated to Japan that large sections
of Formosa were outside its jurisdiction and that China could not
be held internationally responsible for damages inflicted by For-
mosans.??

Thus, as in the case of prescriptive title, China’s claim to title to
Taiwan on the basis of occupation remains at best quite clouded.

C. Contiguous Title

From time to time, claims of title jure gentium have been made
on the basis of contiguity. Taiwan lies about 110 miles off the main-
land, making China, in purely geographic terms, the closest major
state.’0® Taiwan shares the continental shelf of mainland China, a
geographical fact recently invested with title implications.®* The
island system of which Taiwan is a part, however, is held for the most
part by Japan, and there are Japanese islands quite close by. Thus,
from a purely factual standpoint, one cannot establish with certainty
that China is most intimately contiguous with Taiwan.

As a matter of law, the question of a legal title by reason of con-
tiguity is controversial. In Island of Palmas,** Judge Huber said:

99. See pp. 609-10 supra.

100. Although geographical proximity may be an important variable for certain mat-
ters, it is only one variable. Cf. N. HiLL, CLAIMS TO TERRITORY IN INTERNATIONAL Law
AND REecaTIONS 53-80 (1945). The more critical factor may be the degree of integration
in all value processes. In this respect, Taiwan may be geographically proximate to China,
but worlds away from it in social and economic terms, See generally Wright, Territorial
Propinquity, 12 Anm. J. INT'L L. 519 (1918) and pp. 606-08 supra.

10I. North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark:
Federal Republic of Germany/Netherlands), [1969] I.C.J. 4-54. But ¢f. Article 6, Con-
ve;tion on the Continental Shelf, 1958, U.N. Doc. A/Conf. 13/L.55. See also notc 21
supra.

102. Island of Palmas, 2 UN.R.I.A.A. 829 (1928).
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Although States have in certain circumstances maintained that
islands relatively close to their shores belonged to them in virtue
of their geographical situation, it is impossible to show the ex-
istence of a rule of positive international law to the effect that
islands situated outside territorial waters should belong to a
State from the mere fact that its territory forms the terra firma.%?

In an earlier period, Grotius argued for the delimitation of defensible
. boundaries®¢ and subsequent commentators have suggested that this
might be applied to islands.’?> The most that can be inferred from
those cases in which the notion of contiguity was invoked, however,
is that an inchoate right may exist but must be perfected through
the usual modalities.’*® Under contemporary conditions, the ratio
legis of contiguity is all but obsolescent, changes in weapons tech-
nology now having minimized the importance of space and time in
territorial security.

D. Claims of Colonial Protectorate

A unique quasi-proprietary form recognized in international law
until the last century, and perhaps still enjoying some authoritative

103. Id. at 854. Judge Huber introduced much confusion by failing to note that prior
cases of title by contiguity dealt with islands quite close to the respective mainland.
Bulama Island, for example, was, in President Grant’s words, “so ncar it [the African
mainland] that animals cross at low water.” Bulama Island Case (Great Britain v.
Portugal, 1870), 61 Britist AND FOREIGN STATE Parers 1103, 1104, In that case many other
factors were considered before Portuguese title was recognized. The famous dictum in
The Anna, 5 Ch. Robinson’s Reports 371, 165 Eng. Rep. 809, 815 (1805) referred to
silt islands at the mouth of the Mississippi. Other cases of contiguity refer to the
hinterland rather than islands beyond the territorial sea. Furthcrmore, the context is
usually one of comparatively uninhabited areas, rather than densely gopulntcd and
politically organized islands situated at great distances from the coast. Thus, the Lobos
Islands claimed by Peru were uninhabited and were twenty to thirty miles from the
coast. 1 J. MOORE, A DIGEST OF INTERNATIONAL Law 265-66, 575 (1906). But the Falkland
Islands, claimed by Argentina, were 250 miles from the coast and were uninhabited. 20
BriTisn AND FOREIGN STATE PAPERs 314 (1831); J. MOORE, supra.

104. 2 H. Grotius, supra note 78, at ch. 3, § 16.

105. 1 T. Twiss, supra note 93, § 131, Lauterpacht may have had some sympathy
with this position: H. LAUTERPACHT, supra note 84, at 425-27. Profcssor O'Connell cites
Judge Huber in Island of Palmas but closes his discussion somewhat ambiguously by
stating that “the persuasiveness of the notion of propinquity is demonstrated by the
evolution of the continental shelf conception.” 1 D. O’CONNELL, supra note 76, at 421,
See Wright, supra note 100, at 519-21; 1 OPPENHEIM, supra note 76, at 560, Professor
Waldock rejects the doctrine of contiguity. Waldock, The Legal Basis of Claims to the
Continental Shelf, 36 TRANsACTIONS OF GROTIUS SocIETY 115, 120 (1950). Professor Jennings
follows Waldock. “Contiguity is an aspect of possession. It cannot be a root of title
independent of possession.” R. JENNINGS, supra note 90, at 74. Professor Blum scems to
reject the doctrine: Y. BLuM, supra note 80, at 176-77. See also The Anna, 165 Eng. ch.
809 (1805). But cf. The Minquiers and Ecrehos Casc (France v. United Kingdom), [1953]
1.C.J. 47. On the thorny question of contiguity and sclf-defense, see p. 653 infra.

106. Thus, Professor Wright, summarizing practice, concluded that contiguity of an
uninhabited island gave rise to a claim of constructive possession, which in itself did
not establish a right of sovereignty; title was perfected, in the words of Mr. Webster in
the Lobos Island controversy, by “unequivocal acts of absolute sovereignty and owners
ship.” 1 J. MoOORE, supra note 103, at 575, cited in Wright, supra note 100, at 521, n.10,
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